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MERCOID 


IT HAS WHAT YOU NEED IN A THERMOSTAT 


It maintains a home in ideal comfort at any desired temperature. 

It operates on a variation of 4% above or below the point set. 

It is a corrosion-proof mercury switch contact equipped control. 

It performs perfectly for years without any servicing attention. 

It is a masterpiece in mechanical precision, design and appearance. 
Complete catalog sent upon request 


R i 1PPROVED 
M D CONTROLS 
FOR HEATING, AIR CONDITIONING, AND INDUSTRIAL APPLICATIONS 
THE MERCOID CORPORATION + 4201 BELMONT: CHICAGO 41: ILL. 
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HE MARK OF 
SUPERIORITY 
IN A 
GAS BURNER 


The name Barber is.a symbol for the finest in gas burners. This has been 
true for over 30 years. 


No. 324-B Barber Burner 


Ne. 47-108 B 
Barber Burner 


Barber has developed the modern automatic gas conversion burner, for 
furnaces and boilers, to a high point of efficiency and economical operation. 
Also, makers of many of America's foremost gas appliances for all indus- 
trial, commercial, and household uses, have for years equipped their prod- 
ucts with Barber Burners. Barber both designs and supplies a very great 
variety of units for such purposes, always accurately adapting the burner 
to the specific application and the type of gas to be used. 


For the utmost in performance and dependability, be sure that the gas 
appliances you sell or sponsor are equipped with genuine Barber Burners 
and Barber Pressure Regulators. 


Write for Catalog illustrating and listing 
many types of Burners for Appliances, Gas 
Conversion Burners for Furnaces and Boilers, 
Regulators and Controls. 


HE BARBER GAS BURNER CO., 3704 Superior Avenue, Cleveland 14, Ohio 


SARBER BURNERS 


For Warm Air Furnaces, Steam and Hot Water Boilers and Other Appliances 
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Turbines 


@ Newport News has received contracts for all fifteen of the turbine units 
awarded thus far for Grand Coulee Dam, the world's greatest power installation. 
With individual ratings at 150,000 and 165,000 h.p. at 330-foot net head, they 
are the highest-powered hydroelectric units ever built. 

The engineering, efficiency, and workmanship of Newport News built water power 
equipment has been proven by installations in many of the world's great power 


developments. 


NEWPORT NEWS SHIPBUILDING AND DRY DOCK COMPANY 


NEWPORT NEWS, VIRGINIA 
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N this issue we are resuming the prac- 

tice followed in some former years 
of reproducing the principal, addresses 
made during the annual meeting of the 
Section of Public Utility Law held con- 
temporaneously with the national conven- 
tion of the American Bar Association at 
Seattle, Washington, September 6th 
through September 8th. In order to ac- 
commodate this timely and worth-while 
discussion of current problems of public 
utility regulation by the nation’s leading 
lawyers practicing in that special field, 
we have had to curtail slightly the length 
of some of our regular features. Even 
so, it will be observed that this issue of 
Pustic Uritities FoRTNIGHTLY is 
larger than usual. We are pleased to 
have the opportunity of giving this extra 
service to our readers because we know 
that these important proceedings of the 
ABA Section of Public Utility Law will 
be reviewed by many with special interest 
and profit. 


s the presidential and general election 
A campaigns draw to their constitu- 
tionally appointed climax on November 
2nd, the position of the candidates—that 
is to say, the two major party candidates 
at least—have emerged in pretty clear 
focus with respect to issues of parficu- 
lar concern to those interested in public 
utility regulation. We refer, of course, 
to the leading candidates, President Tru- 
man and Governor Dewey. 


On the issue of public power develop- 
ment, for example, the Democratic and 
GOP candidates seem agreed that it 
ought to go forward on the basis of the 
nation’s need for continued development 
of its natural resources, especially hydro- 
electric energy. But on the subject of 
administrative control the two candidates 
obviously differ, President Truman 


would continue and expand the regional 


valley authority type of Federal develop- 
ment, 4 la TVA. Governor Dewey gives 
only a qualified endorsement of TVA in 
its present form, and that chiefly because 
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it is an accomplished fact. He seems to 
favor instead more home rule and re- 
gional participation, on a self-liquidating 
basis, of future multipurpose project 
developments. Even on the subject of 
steam plant development by TVA, Gov- 
ernor Dewey gave only a qualified ap- 
proval as applying only in this particular 
instance. 


PRESIDENT Truman, in his El Paso 
address, charged his opponents with 
seeking to discourage public power de- 
velopment so as to leave the masses at 
the mercy of higher rates to be charged 
by private power companies. We were 
especially interested in this because of 
the President’s documentation of his 
claim by specific reference to an article 
in the September 9, 1948, issue of Pus- 
Lic UtiLities ForTNIGHTLY by Repre- 
sentative Dondero of Michigan, chair- 
man of the House Public Works Com- 
mittee. 


But the Republican candidate, in a 
subsequent address at Seattle, refused to 
desert or repudiate the position taken by 
his party colleagues in the 80th Congress, 
Instead Governor Dewey apparently ap- 
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'A Banking Service 
Exclusively For 





Pusuic UTiiries 
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we YOUR ORGANIZATION welcome cooperation 
on a particular financial problem? Assistance 
in formulating new fiscal programs? More and 
more public utility companies are using the Irving 
Trust Company for these and other purposes. 


Here yeu will find a department devoted solely 
to public utility matters. It is staffed with men 
of broad practical experience in the industry and 
supervised by a Vice-President with a background of 
more than 30 years in public utility management, 
TOM P. WALKER. 


————— 


= 
— 


Through this Department, of course, you have 
the benefit of the advice and counsel of the bank’s 
experienced officers—and, needless to say, access 
to all the deposit, loan and corporate agency fa- 
cilities of a large commercial bank. 


mVviNG GRuUusT 


ONE WALL STREET ¢ NEW YORK 15, N. Y. 


Capital Funds over $115,000,000 
Total Resources over $1,100,000,000 
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proved their criticism of the present 
conduct of the Reclamation Bureau, add- 
ing that if he had been President it would 
have not become necessary for Congress 
to legislate qualifications in order to 
obtain the appointment of competent off- 
cials for that agency. 


LL of which seems to boil down to a 
question of methods rather than 
objectives. President Truman evidently 
believes in the need for direct Federal 
action to secure regional benefits in pub- 
lic developments and regulation. His 
GOP opponent evidently has confidence 
in local and state governments. 
* * * *K 


Oo: of the most persistent fallacies 
concerning the organization and 
control of some of our large public serv- 
ice corporations a fallacy echoed 
through much of the current campaign 
oratory, is the apparent assumption that 
they are owned and controlled by rela- 
tively small monopolistic interests, chief- 
ly centered in Wall Street. The fact that 
the ownership of these large corporations 
is so widely distributed as to become in 
effect a practical demonstration in indus- 
trial democracy is frequently overlooked. 


By way of shedding further light on 
this situation, we asked officials of the 
largest public service corporation in the 
world—American Telephone and Tele- 
graph Company—to give us an article 
analyzing the distribution of that- com- 
pany’s holdings. The result is the leading 
article in this issue by C. S. Van Crise, 
assistant treasurer of the AT&T. Fol- 
lowing the Bell “career” tradition, Mr. 
VAN Crise entered the Bell system upon 
his graduation from Williams College 
(AB, ’14). He started with the New 
York Telephone Company and inter- 
rupted his Bell service only for little 
more than a year in 1920 when he was 
employed by Bonbright & Company. 
Since 1921 Mr. VAN Crise has been with 
the parent company, AT&T. He became 
assistant treasurer in 1923 and was a vice 
president of the Bell Telephone Securi- 
ties Company until its dissolution in 
1936. He is the author of a number of 
articles on the Bell system financial or- 
ganization and resides at Summit, New 
Jersey, where he was born in 1892. 
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W. F, STANLEY 


F. STANLEY, whose article deal- 
W. ing with the problem of utility 
company dividend policy begins on page 
545, is vice president and secretary of 
the Southwestern Public Service Com- 
pany of Dallas, Texas. Born in Brook- 
lyn in 1899, Mr. STANLEY spent over 
twenty-five years on financial corporate 
accounting and Federal tax and legal 
matters. He was formerly associated with 
Loeb & Ames, Inc., public utility engi- 
neers, and in 1939 became secretary and 
treasurer of General Public Utilities, 
Inc., predecessor to his present organ- 
ization, which came into existence in 


1942. 


In collaboration with Albert L. 
Nichols, chairman of the board of his 
company, he pioneered in a plan of help- 
ing to insure the success of common stock 
offerings by permitting common stock- 
holders to enter additional subscriptions 
for stock over and above their preémp- 
tive rights (subject to allotment). Part 
of this plan was to offer security dealers 
a commission for inducing stockholders 
to exercise subscription rights. 


THE next number of this magazine 
will be out November 4th. 


<a 
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Climaxing 75 years of service to the Business World 


This newest product of Remington Rand—the crown- 
ing achievement of 75 years of typewriter research 
and development — continues the leadership begun 
in 1873 with the first typewriter. The new Remington 
Electric DeLuxe, the handsomest typewriter ever 
designed — and the best-engineered — provides in- 
creased typing production with decreased typing 
effort. It brings you a new high in typing perfection 
~every character perfectly formed, perfectly printed, 
absolutely uniform in appearance. The scientifically 
developed Finger-Fit Keys invite flying fingers to 
flow smoothly, swiftly over the easy-to-stroke surface 
of its keyboard; the quiet, sturdy motor has an 
unfailing reserve of power ample to meet every typ- 
ing need. Here is performance which combines ag 


2 nS 
and THE FIRST NAME IN TYPEWRITERS 2 3 
Keminglon R beg 


ease of operation with a split-second response. and 
an increase in output that delights the secretary . . . 
is a revelation to the executive. The typist need no 
longer worry about individual touch for beautifully 
typed letters and reports—with the new Remington 
Electric DeLuxe she merely touches the keys, and 
the smoothly functioning electric mechanism picks 


up the action and uniform typing appears on paper! 

Today, see this handsome new Remington Electric 
DeLuxe Typewriter . . . call your nearby Remington 
Rand office; let a trained representative show you 
all its many features — features that will give you 
better typing, faster, and at a lower net cost! 


The new REMINGTON ELECTRIC DELUXE is unusually 
. . « fits all standard fixed-bed, center-drop and 
pedestal-style typewriter desks. 
aioe, 
>, 
3 


This page is reserved under the MSA PLAN (Manufacturers Service Agreément) 





THE NEED FOR GREATER FLEXIBILITY IN UTILITY 
FINANCING 

In recent weeks all four of our major public utility industries, 
gas, electric, telephone, and transit, have heard in various forms 
and from various sources about the pressing problems of financ- 
ing for future expansion in an era of rising prices and un- 
settled earnings. There is little either industry or the investors 
can do about such basic factors.. But one promising partial 
solution to the financial puzzle might well lie in obtaining more 
elasticity for utility offerings. Marvin Chandler, well-known 
utility financial specialist, has made a special study of certain 
general possibilities along this line for the benefit of our readers. 


PUBLIC UTILITIES TAKE A HAND 

Several public utility companies have for some years used 
slogans based on their civic leadership in local and area de- 
velopments. In recent months the importance of assisting local 
area commercial progress has become recognized by alert 
utility management, not only as an indirect aid to public re- 
lations, but more directly as a method for building an expand- 
ing local patronage for the future. Robert L. Stone gives us 
an account of an actual program started along these lines. 


ELECTRIC RATE PATTERNS FOR RESIDENTIAL 
SERVICE 

It should not be surprising that patterns for electric rates 
should change from time to time just like the styles in cloth- 
ing and automobile design. In the case of electric rate structures 
the reasons for change and experiment are more definitely 
based on shifting economic trends than upon mere desire for 
change itself. Some years ago, when capacity exceeded de- 
mand by wider margin, rate structures designed to provide an 
incentive for greater use under certain load conditions were 
more suitable then they would be in these days of reduced 
capacity margin. Dr. Malcolm Heslip, lecturer, University of 
California, College of Business, has given us an authoritative 
analysis of these changing rate patterns for residential service. 


AROUND AND ABOUT 
Along the lighter side, there are many news items about 
things which happen in the course of a day's work in the public 
utility business which bring a laugh to those who hear about them, 
if not to those who experience them. Pat Jetson has made an 
amusing collection of such items. 








A | SO .. . Special financial news, digests, and interpretations of court and com- 
mission decisions, general news happenings, reviews, Washington gossip, 
and other features of interest to public utility regulators, companies, 
executives, financial experts, employees, investors, and others. 
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Only Dodge Builds 
Sob-Kaed Trucks 


You'll save money with a truck that’s 
built to fit your job. A truck that’s too 
big, will waste gas and oil. Or, if it’s 
too small it won’t stand up. . . main- 
tenance costs will be excessive. Dodge 
‘“‘Job-Rated” trucks save valuable 
time, too, simply by keeping out of 
the repair shop. They save time, 


exactly the right one of 7 different 
truck engines . . . the right chassis 
units throughout to haul a specific 
load, over specific roads, with time- 
saving efficiency. And naturally, a 
truck that fits the job . . . lasts longer! 
Ask your Dodge dealer to show you 
the right “‘Job-Rated”’ truck to fit your 





because each truck is engineered with job . . . save you money! 


You'll profit from these NEW features, too! 


New “cross-steering,”” with shorter wheelbases 
that accommodate full-size bodies, enables you 
to turn in much smaller circles. You cati park, 
back into alleys or up to loading platforms with 


CONVENTIONAL LEFT TURN —mg> 


much greater ease. Front: 
axles have been moved back 
and engines forward. More 
of the load is on the front 
axle .. . giving much better 
weight distribution. Com- 
bined with wider tread axles, 
longer springs, and ‘“‘Air-O- 
Ride”’ seats you get a mar- 
velous new “‘cushioned ride.”’ 


neers DODGE H¢22¢ TRUCKS 


Visit the Big Dodge “Job-Rated” ‘Truck and Equipment Show, Madison Square Garden, New York City, November 18-21, 1948 
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CEaoubble CCnake 


“There never was in the world two opinions alike.” 


Frep G. CLARK 
Chairman, American Economic 
Foundation. 


E, G. BatLey 
President, American Society of 
Mechanical Engineers. 


Frank E, HoLMAN 
President, American Bar 
Association. 


EarL WARREN 
Governor of California. 


Evans WOOLLEN, JR. 
President, American Bankers 
Association. 


Rocer J. WILLIAMS 
Professor, Texas University. 


Oscar CHAPMAN 
U. S. Under Secretary of the 
Interior. 


Rosert E. Wooprurr 


President, Erie Railroad Company. 
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“The basic difference between a Chinese coolie and an 
American truck driver is the truck.” 


* 


“A relatively small investment in instruments and regu- 
lators is guiding the generation of several billion dollars’ 
worth of power each year.” 


bs 


“We have taken free government for granted and in 
doing so have already lost some considerable measure of 
independence and dignity as individuals.” 


* 


“A stealthy appeal, under the guise of showing what is 
wrong with America, is being made to the credulous, the 
cynical, and the weak. They give no credit to anyone, or 
to any of our institutions for the great material and spir- 
itual progress.” 


> 


“Socialization of credit is one of the less bloody tech- 
niques of colléctivist revolution, but it is a vital one. 
Government lending, in its ultimate aspect, is a one-way 
road to business monopoly, as well as to the completely 
socialized state.” ' 


* 


“Civilization is not threatened by atomic bombs and 
biological warfare today. It is threatened by ourselves. 
If civilization goes down, man will be his own undoing. 
The instruments and tools that he uses will not be the 
source of the trouble.” 


* 


“While individuals, by and large, remain the key to 
success in the field of conservation, it is only when they 
are able to act through the sovereign power of govern- 
ments that many of the broad policies which our time and 
the future require can be made effective.” 


* 


“Our greatest problem today is to overcome the eco- 
nomic ignorance and misunderstanding that are threaten- 
ing our free enterprise system. It is management’s job 
to have people understand the importance of profits in 
business and the relationship between investment, pro- 
duction, and wages.” 


12 
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Extremely compact and mounted 
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A wide range of sronsmission-conrrolled speed 
combinations makes for fast completion © 
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14 REMARKABLE REMARKS—( Continued) 


Excerpt from Monthly Letter, “The greatest need today is a major operation on costs, 
National City Bank of New York. a task on which the legislator, the executive, and the people 
will have to work together.” 











* 







Atvin E, Dopp “If management is getting things done through other 
President, American Management people, then management is most importantly the develop- 
Association. ment of people and not the direction of things.” 










> 







Eric A, JoHNSTON “In this era of world change America has a contribu- 
President, Motion Picture tion. It must contribute free men, free production, and 
Association of America. human dignity in a climate of free enterprise.” 










> 







R. A. MmuiKaNn “Control of education by central governments . . . in 
Physicist. Europe . . . has substituted for education the indoctrina- 
tion of whole peoples in the ideologies of the group in 

power.” 






> 












Rosert A. TAFT ‘When the need for liberty is forgotten, liberty itself 
U. S. Senator from Ohio. soon disappears. Power is given to men who impose 
arbitrary regulations on the people and who refuse to 
surrender that power.” 








* 
EprroriaL STATEMENT “It is interesting to note how the railway dollar is 
New York World-Telegram. split—51.5 cents for employees in wages and salaries, 33 






cents for materials, 6.6 cents for insurance policyholders, 
investors in bonds, and for rents, and 6.2 cents for taxes.” 


» 


Joserpu C. Bevis “The public expects a business to do more than provide 

Vice president, Opinion Research jobs and distribute a good product. Our studies show that 

Corporation. three-fourths of the people think a company’s responsi- 
bility to the community does not stop with fulfilling its 
economic function.” 
















ba 


Rate A, GAMBLE “Fogginess on the subject of housing has been pur- 
U. S. Representative from posely created in the mind of the people: through propa- 

New York. ganda distributed by the New Deal, many of whose ad- 
herents are primarily interested in socializing housing 
facilities first and then industry and the entire economy.” 


* 























Emit ScCHRAM “We must follow a policy of encouraging the broaden- 
President, New York Stock ing of the base of wealth of the country from which in- 
Exchange. come springs. Tax the income, not the savings or principal, 






during the lifetime of the individual. In one breath our 
Federal Reserve authorities state that the common stock 
market is the healthiest spot in the economy, indicating 
that our common stocks are worth what they are selling 
for, and yet, with no rhyme or reason, they stipulate that 
you cannot borrow more than 25 per cent on your col- 
jateral at a fime when no money to speak of is being 
borrowed on common stocks.” 
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What we really make is Time 


It is faster to 


Hane A WALL 


than to 


PILE IT uP 


LittLe blocks, say 2’x4’x8",don’t pile up very fast. 

We hang walls up in sizable panels. 

And that is an easy way to understand why 
Robertson's real product is time. 

We make walls that are hung in place. We 
make them complete with insulation when the 
panels are delivered. We engineer them piece by 
piece in advance at the factory. We put expert 
crews on the job to place them. 


We make time, now, when time is the essence. 


x. 


LUISA Tf 


L= 
= 





Point is, we integrate the right materials with 
exclusive designs and processes of manufacture, 
round them out with fast engineering for each 
individual job, install them with experienced 
crews, and deliver the thing that is most vital of 


all vital things today: speed. 


We save days and weeks in finishing a build- 
ing for use, because years have been put into the 


development of these unique skills. 


Quick is the word we practice. 


H. H. ROBERTSON COMPANY 


FARMERS BANK BUILDING, PITTSBURGH, PA. 


* 
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PORT WASHINGTON 
STATION 


WISCONSIN ELECTRIC POWER COMPANY 


The C-E Unit, illustrated at the right, is now in process of construc- 
tion in the Port Washington Station of the Wisconsin Electric Power 
Company at East Port Washington, Wisconsin. It is the fourth C-E 
unit of similar design ordered for this plant since its opening in 1935. 

This unit is designed to produce 600,000 lb of steam per hr at 1400 
psi and 900 F. This is a higher pressure and temperature than the 
previous units, which operate at 1300 psi and 830 F. 

The unit shown — as well as its predecessors — is of the 3-drum 
type with dry bottom furnace. Pulverized fuel firing of the storage 
system type is employed, using C-E Vertical Burners, C-E Raymond 
Roller Mills and Type R Feeders. C-E Plate Type Air Heaters sup- 
ply heated secondary air, which is introduced through a zoned 
front wall. 

"The Port Washington Station has long been regarded as the 
world’s most efficient steam-electric power station, maintaining its 


distinguished record year after year. B-242A 


COMBUSTION ENGINEERING 


200 MADISON AVENUE e NEW YORK 16, N. Y 


C-E PRODUCTS INCLUDE ALL TYPES OF BOILERS, FUR- 
NACES, PULVERIZED FUEL SYSTEMS AND STOKERS; 
ALSO SUPERHEATERS, ECONOMIZERS AND AIR HEATERS 
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JOHNNY CAPACITOR’S KILOVAR ECONOMICS 


ON-THE-SPOT KILOVARS 
HELP OFFSET 
RISING INVESTMENT COSTS 











JOHNNY SAYS: “With costs—for fuel, labor, and equip- 
ment—way up since most power rates were set, the squeeze 
is on. For many power company executives, the brightest spot 
in the picture is the discovery that a substantial part of their 
needed new capacity can be obtained at less than $20 per 
kva by installing capacitors.” 


When most power systems were installed it was 
assumed that cental stations would generate kilo- 
vars and transport them directly to the consumer. 
But systems need not provide &élovars. The kilovar 
component can be supplied by capacitors, at or near 
the load, usually for a fraction of the cost. 

Converting the system from one handling a large 
proportion of kilovars to one handling practically 
all kilowatts is done by installing low-cost, on- 
the-spot kilovar generators. Each one per-cent 
increase in power factor raises capacity by a like 
amount—and lowers total investment per kilo- 
watt. 

A General Electric representative will be glad 
to work out with you the savings that can be made 


in new kilowatt capacity when balanced kilowatt- 
kilovar generation is installed. 


THIS IS THE WAY IT FIGURES OUT ; 
Assume the system is operating at 80% power 
factor and that the investment cost is $250 per 
kw of peak demand. By the installation of .092 
kvar of capacitors per kw of demand the power 
factor would be improved to 85%, and the system 
kw capacity would be increased by 6.25%. This, 
translated into dollars and cents, means that 92 
cents worth of capacitors ($10/kvar) provides 
.05 kw of capacity (85%-80%), or at the rate 
$.92/.05—$18.40 per kw. Such low-cost capacity 
obviously averages down the fofa/ investment 
per kw. 


Apparatus Dept., General Electric Company, Schenectady 5, N. Y. 


GENERAL 6 ELECTRIC 
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« Vj a 
DIVIDED FURNACE WITH 


CENTER WATER WALL 


The divided furnace with a CENTER 
WATER WALL? is a development first 
introduced by Springfield Boiler Co., for 
large central station installations. It has 
application where gas temperatures 
entering the first pase and superheater 
must be limited to prevent slagging. It 
enables a unit to stay on the line longer 
before shutting down for maintenance 
and cleaning. — 

The divided furnace construction has 
been highly dependable and successful 
in service. It is adaptable to any kind of 
firing. Springfield offers it on both bent 
tube and straight tube boiler designs. 
*Patented 


CONVENTIONAL FURNACE 


FURNACE WITH CENTER WATER WALLS 


These diagrams show how the center water wall made it possible for Springfield to 
reduce the height of furnace 22% on one 350,000 Ib. pulverized coal fired unit 
in addition to securing some 90° lower temperature at the first pass. Ask for 
information on this and other modern installations. 
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When it comes to medium duty trucks of 
heavy duty size and character, the leading 
candidates on every count are conventional 
and cab-over-engine ‘*450”’ series GMCs. 


These big, rugged trucks are built to handle 
gross vehicle weights up to 21,500 pounds 
... and gross combination weights as high 
as 37,000 pounds. They have extra strong 
frames ... war-famed GMC “‘Army Work- 
horse”’ engines . . . outstanding postwar 
styling . . . cabs that are the last word in 
roominess, comfort, convenience and safety. 


GMC TRUCK & COACH DIVISION ¢ GENERAL MOTORS CORPORATION 


GASOLINE 
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{ Missouri Valley Electric Association begins accounting conference, Joplin, Mo., 1948. 





{ American Water Works Association ends joint meeting of Four States and Western 
Pennsylvania Sections, Philadelphia, Pa., 1948. 





{ Kentucky Broadcasting Association ends conference, Owensboro, Ky., 1948. 








Y American Water Works Association, Missouri Section, begins meeting, Jefferson City, 
Mo., 1948. 





{ North Carolina Independent Telephone Association begins annual convention, ‘ey 
Asheville, N. C., 1948. 





¥ Independent Natural Gas Association of America begins annual meeting, Tulsa, Okla., 
1948. 





9 American Water Works Association, California Section, begins annual meeting, River- 
side, Cal., 1948 








{ South Carolina Independent Telephone Association begins annual convention, Columbia, 
8. e 








{ Pennsylvania Electric Association, Prime Movers Committee, ends meeting, Warren, 
Pa,, 1948 





§ National Association of Railroad and on Commissioners will hold annual con- 
vention, Savannah, Ga., Nov. 15—18, 19 











§ National Farm Electrification Conference will be held, Chicago, Iil., Nov. 17-19, 1948. 





+7 NovEMBER z 





{ Wisconsin Utilities Association, Commercial and Technical Divisions, Electric 
and Gas Sections, begins convention, Milwaukee, Wis., 1948. @ 





q Ba Jersey Utilities Association will hold annual meeting, Absecon, N. J., Nov. 18-20 
rf . 














7 gr o— of Electrical Engineers begins Southern District meeting, Birming- 
ham, Ala 
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Hydro in the Cascade Range 


Merwin plant on the Lewis river, Mt. St. Helens 
in the distance 
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Who Owns the AT&T? 


Not just a handful of wealthy persons, as is often believed, but 
750,000 plain people, 364,000 of whom hold only from 1 to 
10 shares each and 703,000 persons comprising 94 per cent of 
the entire list own less than 100 shares each, while company 


employees, 


insurance companies, 


colleges, churches, and 


similar institutions have over the years invested millions in 
the company’s stock, this widespread ownership by the people 
representing part and parcel of the American system. 
By C. S. VAN CISE 
ASSISTANT TREASURER, AMERICAN TELEPHONE AND TELEGRAPH COMPANY* 


Be responsible for about 80 per 


cent of the telephone service in 

the United States, the Bell sys- 
tem, which the American Telephone 
and Telegraph Company heads as par- 
ent company, has grown to be the na- 
tion’s largest single enterprise with as- 
sets of nearly $93 billion. Although 
the system is about twice as big as it 
was ten years ago (it recently installed 
‘its 30-millionth telephone), it is still 


*For additional personal note, see “Pages 
With the Editors.” 
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not big enough to meet in full the pub- 
lic demand for service. 

In general, it has not been possible 
for the Bell system to finance this 
growth out of earnings. Capital funds 
needed for expansion have been se- 
cured through borrowing in the in- 
vestment markets and through sale of 
common stock to investors. To main- 
tain a sound financial structure during 
periods of capital expansion, the sys- 
tem has had to obtain vast sums from 
people who were willing to buy stock 
OCT. 21, 1948 
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and take the risks of proprietary own- 
ership. Because American Telephone 
and Telegraph Company stockholders 
have supplied most of the equity cap- 
ital of the Bell system, AT&T stock 
represents in large measure the stock 
of the telephone industry of the na- 
tion. This stock is all of one class with 
a book equity value of about $135 per 
share. 

The size of the system’s money 
needs has made it necessary to rely for 
new funds on the savings of the many 
rather than the wealth of the few. The 
reason for this is that only the many— 
that is, hundreds of thousands of small 
investors—have the money to own 
such a big business. 


HO are these shareholders — the 
owners of AT&T? Where do 
they live? How much stock do they 
own? How long have they held it? 
Today, by stock book count, AT&T 
shares are held by about 750,000 share- 
holders, about 95 per cent of whom are 
individual investors. The remaining 5 
per cent are nonindividual accounts 
such as bank nominees, insurance com- 
panies, and other institutional holders 
representing additional thousands of 
investors. It might help to visualize the 


extent of the stock list to point out that 
these 750,000 registered holders are 
about equal to the population of the 
city of Pittsburgh or the state of Rhode 
Island. The holders of 1 to 10 shares 
alone number approximately 364,000 
and exceed the total owners of any 
other American company except Gen- 
eral Motors. About 703,000 holders, 
comprising 94 per cent of the stock 
list, hold less than 100 shares each but 
as a group own more than 50 per cent 
of the stock, while the holders of 100 
shares or more, numbering 44,000, in- 
clude accounts mentioned above as 
representing additional thousands of 
investors. 

The average number of shares held 
per shareholder is 30. The median 
shareholder, on the other hand, is the 
owner of 11 shares representing about 
$1,500 in book equity value. No share- 
holder, including bank nominees and 
large institutions, holds as much as 
4 of 1 per cent of the total stock out- 
standing and no individual owns as 
much as 1/10 of 1 per cent. 


Cees AT&T owners 
are distributed in general accord 
with the investment wealth of the 
country, New England, where the tele- 
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AT&T SHAREHOLDERS BY AMOUNT OF HOLDING— 
JUNE 30, 1948 


Number 
Of Holders 
In Group 
1- 5 shares 207,070 
6-10 “ 156,859 

. 185,234 

153,788 
41,941 
1,466 
766 


747,124 


Group 


1,000 and over 


Total 
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% of Total 
Shareholders 


27.7% 
21.0 
24.8 3,275,832 
20.6 


1 
540 


Number of 
Shares Held 
By Group 
624,021 
1,334,045 


% o 
Total Shares 
Outstanding 


7,183,732 
6,527,140 

914,123 
2,845,571 


22,704,464 


5 
1 


2 
0% 
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GEOGRAPHICAL DISTRIBUTION OF AT&T SHAREHOLDERS— 
JUNE 30, 1948 


Area 
New England 
(Me., N. H., Vt., Mass., R. I., Conn.) 
Eastern 


Central 
(Ohio, Mich., Ind., Wis., Ill.) 
Southern 
(N. C., S. C., Ga., Fla., Ky., Tenn., Ala., Miss., 
La.) 


Northwestern 

(Minn., Iowa, N. D., S. D., Neb.) 
Southwestern 

(Mo., Ark., Kan., Okla., Tex.) 
Mountain 


(Mont., Wyo., Colo., N. M., Ida., Utah, Ariz.) 


Pacific 


(Wash., Ore., Nev., Cal.) 


Total Gh. Girth cevemetawie en ddsctssivasorgss 


U. S. Possessions and Foreign 
Grand Total 


Number 
Of Holders 
In Area 


Distribution 
Of Property 
Income tn 1946* 


% of 
Holders 
In U.S. 


20.1% 9.4% 


33.7 
21.7 


292,218 
115,868 


39.4 
15.6 


41,960 5.7 9.0 
19,406 2.6 43 
37,435 5.0 8.3 
16,376 2.2 2.4 
69,388 9.4 11.2 


742,004 100.0%t 100.0% 
5,030 


747,124 


*Dividends, interest, net rents, and royalties received by individuals. Source, U. S. Department 


of Commerce: “Survey of Current Business.” 


+Stockholders in U. S. were 99.3% of total AT&T stockholders. 


phone was invented and originally fi- 
nanced, has relatively more stock- 
holders than other sections of the coun- 
try in relation both to wealth and to 
population. In the six New England 
states taken together, about sixteen out 
of every thousand people are registered 
holders of the stock, whereas in the 
seven éastern states and the District of 
Columbia taken together about eight 
out of. every thousand are holders. 
Probably no community of appreciable 
size anywhere in the country is without 
at least one AT&T owner, Six states 
have more than 50,000 holders each, 
27 states have more than 5,000, and no 
state has less than 600 holders. 


541 
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An interesting feature of AT&T 
ownership, aside from its wide distri- 
bution, is the proportion of share- 
holders who are women. As long ago 
as 1900, they outnumbered men as 
owners and in almost every year since 
then they have increased their lead, 
until today there are more than twice 
as many women shareholders as men, 
and they own more than 43 per cent of 
the total stock. Of course, this large 
ownership of stock by women is not 
peculiar to AT&T. 


HROUGH the year 1905, men 
owned a majority of the shares 
outstanding, but at present they are 
OCT. 21, 1948 
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the registered holders of only 26 per 
cent of the stock. Increasing numbers 
of men, who in previous years would 
have held stock in their own names, 
now evidently prefer to register their 
shares in joint ownership. In the last 
decade, joint accounts of men and 
women have shown a notable increase 
and today 11 per cent of the total shares 
is held in such accounts. It will be 
seen, therefore, that individuals own 
directly 80 per cent of the total stock 
outstanding. 

Bell system employees have for 
many years been well represented in the 
stock list. At present, some 50,000 em- 
ployee stockholders own about 750,000 
AT&T shares but this number is set 
for a substantial increase, since ap- 
proximately 230,000 employees are 
now purchasing shares on instalments 
under a new Employees’ Stock Plan 
inaugurated in 1947. 

Some AT&T owners have literally 
held shares from the cradle to the grave. 
While statistics are not available with 
regard to the age grouping of holders, 
the average age would appear to be 
high, since more than a third of the 
accounts have been on the company’s 
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AT&T SHAREHOLDERS BY TYPE OF HOLDER— 
JUNE 30, 1948 


Number of 
Holders 
In Group 
194,077 
398,656 
113,481 


Type of Holder 
Men 


Joint Accounts of Men and Women . 


Total Individuals 


Trustees 
Corporations and Firms 
Brokers 


Grand Total 


*At $135 per share. 
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books for fifteen years or more. The 
accompanying chart shows how the 
age of accounts has changed in propor- 
tion from year to year as new accounts 
have been added in higher or lower 
volume and have moved into an older 
age category. Since the end of 1941, 
over half of the registered holders have 
held AT&T stock for ten years or 
more. 


HE immense construction program 

which the Bell system launched 
after VJ-Day to meet the accumulated 
and continuing demand for telephones 
and to restore telephone service to pre- 
war quality and even better, has en- 
tailed unprecedented demands for 
new capital, From that time through 
the end of June, 1948, the system 
raised over $2 billion in new funds. 
While the major portion of this new 
capital was raised initially at least in 
the form of debt, about $700,000,000 
was a special form of debt which can 
be converted into equity at the option 
of the holder. The importance of con- 
vertible debentures as a means of rais- 
ing equity capital is shown by the 2,- 
800,000 new shares of AT&T stock, 


Book Equity 
Value of 
Average 

Holdings* 
$ 4,050 
3,375 


Average 
% of Total Shares 
Shareholders Held 
26.0% 30 
53.3 25 
15.2 22 
94.5% 26 
4.5 52 
1.0 342 
— 973 


100.0% 30 


46,170 
131,355 


$ 4,050 
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PERCENTAGE COMPOSITION OF A. T. & T. STOCK LIST 
BY AGE OF ACCOUNT 


UNDER 1 YEAR 


1-5 YEARS 


PER CENT 


5-10 YEARS 


NOTE: ACCOUNTS 15 YEARS OR MORE 


PER CENT 


10-15 YEARS 


15 YEARS OR MORE 


F AGE PARTLY ESTIMATED, 1932-1938. 
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representing about $400,000,000 in par 
value and premiums, which have been 
issued in conversion during this period. 

More than half of these shares have 
been acquired by investors directly 
through conversions of debentures sur- 
rendered by them. The remainder of 
the shares acquired by investors were 
obtained through market purchases of 
shares sold by brokers, reflecting for 
the most part arbitrage transactions 
against the purchase and conversion of 
debentures, In this process, the AT&T 
stock list expanded by nearly 70,000 
holders, but being a net figure this in- 
crease by no means tells the whole 
story. The impressive fact is that in 
order to arrive at this net gain there 
had to be a gross increase of about 
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185,000 new holders because of the 
closure of approximately 115,000 ac- 
counts by holders who, for one reason 
or another, disposed of their shares. 


H™ has it happened that these 
185,000 investors have become 
new owners of AT&T stock since VJ- 
Day? There are, of course, many an- 
swers to this question, About 19 out 
of every 100 apparently received their 
stock as a gift from someone or as a 
bequest from an estate, The stock list, 
however, has not been growing to any 
material extent on account of gifts or 
bequests because the opening up of a 
new account in this category is so 
frequently offset by the closing of an- 
other. 
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Another 13 out of every 100 new 
owners became shareholders directly 
through the conversion of debentures 
into stock. Here we have a genuine in- 
vestment decision to assume the risk 
of equity ownership, just as in the case 
of the remaining 68 out of every 100 
who apparently acquired their shares in 
the market. 

New ownership interest develops in 
many cases as a result of existing hold- 
ings. Information leading to a purchase 
of the stock is passed between friends 
and relatives, as well as through the 
usual investment channels, as is con- 
firmed by many stockholder letters. In 
1947 new accounts were well distrib- 
uted over the entire country, No state 
had a gross gain of less than 7 per 
cent, while in half of the states the 
gross gain amounted to 10 per cent or 
more of the stockholders in those states. 


—o individual men and women 
have been by far the greatest 
suppliers of equity capital to the Bell 
system, as evidenced by their four- 
fifths ownership of AT&T stock, the 
importance of institutional investors is 
not to be overlooked. Insurance com- 
panies, colleges, hospitals, churches, 
and similar organizations have over 
the years invested many millions in the 
stock in addition to their extensive 
holdings of Bell system bonds. These 
institutional buyers, together with 
other corporations, private firms, and 
trustees, who are for the most 
part professionally advised, now have 
about $570,000,000 of AT&T equity 
in their portfolios, Under the circum- 
stances, it may be readily assumed that 
no other security in the market is being 
subjected to such close scrutiny and 
analysis by the investment fraternity. 
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As indicated earlier, thousands of 
investors must be attracter to owner- 
ship of AT&T stock just to offset 
the loss of shareholders who for one 
reason or another dispose of their hold- 
ings. In recent years it has required the 
addition of about 40,000 new holders 
annually to replace such closed-out ac- 
counts. This is akin to a substantial 
refunding operation each year, and, in 
effect, represents the creation annually 
of a new stock list approximating the 
total shareholders of such companies as 
the International Harvester Company 
and Great Northern Railway. With 
this in mind, it is obvious that the 
earnings from telephone service must 
be sufficient to attract new equity capi- 
tal to the business at all times and in 
the quantities needed. 


fy is the fundamental policy of the 


Bell system to furnish the best 
possible telephone service at the lowest 
cost consistent with financial safety. 
Over the years, regulatory bodies have 
approved levels of telephone rates which 
have provided for steadily improved 
service to customers, good wages to 
employees, and a return to investors 
sufficient to insure the safety of their 
investment and to attract the new capi- 
tal needed to expand the service. It is 
believed that they will continue to ap- 
prove levels of rates that are adequate 
for this purpose, 

The widespread ownership of the 
American Telephone and Telegraph 
Company by 750,000 shareholders 
represents part and parcel of the Ameri- 
can system of free enterprise which 
has developed not only the finest in- 
dustrial machine in the world and the 
highest standard of living, but also the 
best telephone service to be found. 
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Dividends—The Key to Value 


A reasonably liberal policy as to distribution of earnings should, 
in the opinion of the author, result in legitimate enhancement 
in the value of the equity, and, in cases where substantial ex- 
pansion is planned, in more economical equity financing with a 
consequent increase in per share earnings. 


By W. F. STANLEY 


VICE PRESIDENT, SOUTHWESTERN PUBLIC SERVICE COMPANY* 


PUBLIC utility operating under an 
AA excise franchise has no com- 
petition. If a citizen or industry 
in the community wants electric light, 
heat, or power they must buy it from 
the utility serving that community. 
But this is not true of the common 
stock of an electric utility company. 
Here the keenest competition exists. 
First, there is no compulsion to invest 
in the electric utility industry and even 
if an investor chooses that industry for 
investment, he has the choice of over 
one hundred common stocks of electric 
utility companies, large and small, list- 
ed and unlisted, all available to the pub- 
lic for investment. He also has his 
choice of other utility stocks, gas, tele- 
phone, transit, and so forth. The num- 
ber of these equities is increasing and 
no doubt will continue to increase as 
more operating companies are divested 


*For additional personal note, see “Pages 
with the Editors.” 
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from holding company systems to meet 
SEC requirements. 

It is the obvious responsibility of 
utility management to render efficient 
and uninterrupted service to the public 
and to operate and finance in the man- 
ner it believes best calculated to earn 
the highest legitimate return on the 
common stockholder’s investment 
while at the same time protecting the 
rights of holders of the senior securi- 
ties. But does this responsibility stop 
there? Isn’t there more that manage- 
ment can and should do? 

What would be thought of the man- 
agement of an industrial enterprise 
whose product was being offered to 
the general public, that used its best 
efforts to produce a superior product 
as cheaply as possible and at an attrac- 
tive competitive selling price and profit 
margin, and then packaged the product 
in a manner distasteful to the public 
to which it was offered? Suppose that 
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public had shown, over a considerable 
period, clearly and unmistakably, that 
it disliked one form of packaging and 
preferred another — would even 


(rightly or wrongly) pay more for an- 
other? Suppose this preference was 
not a matter of opinion but was de- 
monstrable statistically. Then, what 
would be said of that management if 
it persisted in using the unpopular kind 
of packaging? 


SMe analogy with common stocks 
of the electric utility industry is 
not difficult to see. In appealing to the 
investing public to buy its common 
stock, the earnings can be considered 
as the basic product. But what will the 
investing public pay for that basic prod- 
uct ; 7.¢., the earnings? The answer to 
this question shows a wide variance 
from a high of sixteen to seventeen 
times the earnings to as low as six or 
seven times. 

What, then, accounts for this wide 
variation, a difference between a max- 
imum price of $34 a share against a 
minimum of $12 a share for the same 
$2 of earnings per annum? Almost 
countless factors too numerous to men- 
tion contribute to the result; but as in 
ancient days it was said that all roads 
lead to Rome, so, here, the evidence 
leads to only one conclusion: that to- 
’ day the percentage of the earnings paid 
in dividends is probably the most im- 
portant factor in determining the price- 
earnings ratio. In short, the dividend 
policy of the company constitutes the 
packaging of its product so far as the 
investing public is concerned. 

All statistics indicate that holders of 
common stocks of electric utility com- 
panies prefer, and will pay more for, 
the same amount of earnings if a 
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TC 
| suggest a definite upward trend in the 


larger amount of these earnings is dis- 
tributed in dividends. That is the form 
of packaging of the earnings that they 
prefer and this preference results in an 
average gradual increase in the price- 
earnings ratio, side by side with an in- 
crease in earnings distributed. 


_ percentage of earnings distrib- 
uted in dividends, based on the 
present indicated annual dividend rates, 
is shown (Table I) for 65 principal 
electric utility operating companies 
whose equity securities are held by the 
public, broken down into blocks accord- 
ing to the per cent of earnings distrib- 
uted. It also shows the average price- 
earnings ratio of the group of com- 
panies included in each of these blocks 
and the comparative percentages of in- 
crease of earnings distributed and of 
the price-earnings ratio over the pre- 
ceding blocks respectively. The mar- 
ket prices are at the middle of August, 
1948, and earnings are for the twelve 
months ended June 30, 1948. Com- 
panies distributing more than 90 per 
cent of earnings have been excluded. 
While in a number of cases, the per- 
centage of dividends distributed and 
price-earnings ratio of the particular 
companies within the groups vary sub- 
stantially from the average figures for 
these groups, these group averages do 


price-earnings ratio accompanying the 


| increase in the proportion of earnings 
| distributed. It appears that the sub- 


stantial increase in the price-earnings 
ratio in the 70 per cent to 80 per cent 
block over the preceding block is due 
in part to the fact that the 70 per cent 
to 80 per cent group includes a number 
of companies whose favorable history, 
location, and size result in a higher cap- 
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italization of earnings. Conversely, 
the relatively smaller increase in the 
price-earnings ratio of the 60 per cent 
to 70 per cent block over the preceding 
block is probably due to the fact that 
certain companies in this block have 
not attained a “seasoning” sufficient to 
result in a high capitalization of earn- 
ings even with a larger dividend 
distribution. 

But in these times of unprecedented 
expansion of the electric utility indus- 
try, it may well be asked whether the 
industry can afford to be liberal in com- 
mon stock dividend payments. 


HE answer to that question can be 

put in the form of another ques- 
tion—“Can electric utility companies 
afford not to distribute a reasonably 
liberal amount of their earnings in 
dividends if they are successfully to 
raise the large amounts of additional 
common stock capital required?” 


The Edison Electric Institute has 
estimated a total expenditure of about 
$6 billion for expansion of the electric 
utility industry in the ensuing four 
years. Electrical World estimates ex- 
penditures of from $8 to $10 billion for 
expansion in the same period! Let us 
assume that the median figure of $8 
billion (or an average of $2 billion a 
year) represents a reasonable supposi- 
tion. 

Based on an assumed gross plant, 
for the industry, of about $15 billion, 
such an expenditure would represent 
approximately 13 per cent (not com- 
pounded) of gross plant account in 
each of the four years. 

Following out this basic assumption, 
let us take, as a hypothetical case, an 
electric utility with a $100,000,000 of 
gross plant which expects to spend for 
construction about $13,000,000 (or 
13 per cent of its gross plant) in each 
of these four years and see what effect 
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TABLE I 


% Increase 
Over 


% Increase 
Over 
Preceding 
Block 


Average 
Price- 
Earnings 
Ratio 


Average % 
Dividends to Preceding 
Earnings Block 


a es 
Dividends Less than 50% of — 
7 she é 


Number of 


Companies 


Ry 
Dividends 50% or More 
But Less than 60% 
(19%) 8.6 
—III— 
Dividends 60% or More 
But Less than 70% 
(18%) 


(19%) 


(12%) 


Dividends 70% or More 
But Less than 80% 
(15%) 
ea 
Dividends 80% or More 
But Less than 90% 
(12%) 


12.1 * (26%) 


12 84 13.5 (12%) 


*If Commonwealth Edison and Philadelphia Electric were excluded this ratio would 
be reduced to 11.8 with a percentage increase of 23. 
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the dividend policy may have on the 
common stock financing which will be 
necessary to provide the equity money 
required for the expansion program. 

Of course, such a company might 
temporarily defer common stock 
financing, but the additional common 
shares would have to be sold ultimately 
if the equity ratio is not to be seriously 
impaired. 


| er us suppose this company has been 
distributing 60 per cent of its 
earnings in common stock dividends 
and then consider what would be the 
probable effect of an increase in the 
dividend rate to 70 per cent of earnings. 

Let us assume that this company has 
a capitalization, before the new financ- 
ing, of $80,000,000, of which 30 per 
cent or $24,000,000 comprises the 
common stock equity, represented by 
1,000,000 outstanding shares. Let us 
make the further assumption that the 
company’s gross plant account is 
$100,000,000 and that its annual con- 
struction expenditures for each of the 
next four years will amount to 13 per 
cent of its gross plant, or $13,000,000, 


and that this company will have avail-_// 


able $2,000,000 of internal cash (com- 


prised of $2,400,000 for depreciation | 


less $400,000 for sinking-fund outlays 
and other amortization items net) to | 
apply toward this construction pro- | 
gram. This would leave a balance of 
annual construction requirements of 
$11,000,000. Assuming this company 
desires to maintain its common stock 
equity ratio of 30 per cent, senior se- 
curities could be sold to the extent of 
$7,700,000 or 70 per cent of the above 
balance and the remaining 30 per cent 
of the funds required would be con- 
tributed by the common stock. 
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HE annual earnings of this com- 

pany applicable to its common 
stock are assumed to be $3,000,000 or 
$3 per share which is 123 per cent of 
the book equity of the common stock. 
On the basis of an annual dividend rate 
of $1.80 per share or 60 per cent of 
the company’s earnings, such dividends 
would amount to $1,800,000, leaving 
$1,200,000 of undistributed earnings 
which would accordingly require the 
sale of additional common stock to the 
extent of $2,100,000 to complete the 
financing of this construction program. 
If, however, the annual rate of divi- 
dend were increased to $2.10 per share 
or 70 per cent of the earnings, the divi- 
dends distributed would amount to 
$2,100,000, leaving only $900,000 of 
undistributed earnings, in which case 
it would be necessary to raise $2,400,- 
000 through the sale of additional 
common stock to complete the financ- 
ing. 

Table II gives an estimate of the 

common stock financing procedure 
with respect to this hypothetical com- 
pany on the basis of the two alternative 
dividend policies. 
It thus appears that the increase in 
the price for the new stock obtainable 
by reason of the increased dividend 
would more than offset the additional 
cash used annually to pay the increase 
in the dividend, so that the number of 
additional shares to be issued could be 
reduced 5 per cent. 

However, a much more important 
benefit to the stockholders would be the 
increase in the market price for the 
stock resulting from the larger divi- 
dend pay-out. Table II indicates that 
upon completion of the financing and 
after adjustment of the market level 
for the stock to a normal basis, the 


548 





DIVIDENDS—THE KEY TO VALUE 





TABLE II 


Number of additional shares to be offered . 


Ratio of offering 


Assumed market price—( before financing) . . 


Theoretical dilution of price per share due 


to financing 


Price after such dilution 


Less 10% discount from market (after such 


dilution) 


Offering price to stockholders 
Less assumed expenses of offering 


Net price to company 


Net proceeds of sale of additional shares .. . 
Assumed market price (after financing) .. 


Per share earnings (after financing) 


Annual Dividend Rate 
$1.80 Per Share $2.10 Per Share 
ae = earnings) (70% of earnings) 
00,000 95,000 


1 to 10 1 to (approx:) -) 10.5 


$27, 
(9timesearnings)* (10.7 times hae 


$2.45 $2.78 


$24.55 $29.32 
$2.93 


$2.45 


$22.10 $26.39 
$1.00 $1.00 
$21.10 
$2,110,000 
$24.55 
$2.73 


$25.3 
$2,412, is 
$29.32 
$2.74 


*Approximate average of price- earnings ratio of Blocks II and III in Table I. 

tApproximate average price-earnings ratio of Blocks III and IV of Table I, 
after reducing the figure for Block IV by excluding therefrom ratios of the two 
companies mentioned in the footnote to that block. 





stock would sell with a $2.10 per share 
annual dividend at $29.32 per share as 
compared with $24.54 per share with 
$1.80 per share annual dividend. Thus 
the stockholders would have the con- 
tinuing benefit of an increase of $4.78 
per share in the market price for the 
stock—almost 20 per cent. 


[ is interesting to note that if an- 
nual construction expenditures of 
this company during the 4-year period 
were between ten and eleven million 
dollars (10 per cent to 11 per cent of 
gross plant), or about the average level 
indicated by the estimate of the Edison 
Institute, it would still be possible to 
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raise the necessary cash, including the 
increased dividend for one year, with- 
out issuing a greater number of addi- 
tional shares. 

Even if the other factors affecting 
the company in question were such as 
to result in a capitalization of its 
earnings below the figure indicated by 
the foregoing table, the necessary cash 
for a 13 per cent annual expansion 
could be procured on the basis of such 
an increase in the dividend rate with- 
out increasing the shares to be sold, if 
the pro forma earnings were capital- 
ized as low as 10.2 times instead of at 
the rate of 10.7 times, as indicated by 
the table above. 
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The foregoing example assumes a 
plant expansion on the basis of the 
average for the industry in line with a 
$2 billion annual expenditure. If this 
should be the industry average, it is 
obvious that this will be exceeded by 
a considerable number of companies, 
and in their case a comparable increase 
in dividend rate would further improve 
the per share earnings on a pro forma 
basis. Conversely, of course, a dilu- 
tion in per share earnings would result 
if a comparable increase in dividends 
were made by companies where the 
rate of their plant expansion fell con- 
siderably below the industry average. 
Furthermore, it appears that if the an- 
nual expenditures were limited to about 
6 per cent of gross plant the company 
used in the above example could (with 
a 60 per cent distribution) finance the 
common equity money required solely 
through undistributed earnings and 
thus maintain a 30 per cent common 
equity ratio without selling any addi- 
tional common stock. As to companies 
in this situation, an increase in the 
dividend rate would either reduce the 
equity ratio or require the sale of what 
might be a relatively small block of 
stock which would otherwise be un- 
necessary. 


_—— dividend policy of a corpora- 
tion should not lightly be changed 
nor should a regular dividend rate be 
increased unless there is reasonable ex- 
pectation that the increased rate can 
be maintained. This is, of course, true 
even though such an increase might re- 
sult temporarily in improving the mar- 
ket for the stock or facilitate forthcom- 
ing common stock financing. But, if 
predictable future conditions and 
prospective earnings are such as to lend 
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reasonable assurance to the mainte- 
nance of the higher dividend rate, then 
it would seem to be the duty of manage- 
ment seriously to consider an increase 
in dividends to the largest figure which 
can be supported by the facts in each 
individual case. Under these circum- 
stances, it would not seem that an 
equity financing confronting the com- 
pany should in itself deter a distribu- 
tion of the maximum amount con- 
sistent with prudence and foresight. 

There is a natural tendency on the 
part of management to adhere to a 
lower level of dividend distribution 
where additional equity financing will 
be necessary in the near future. The 
theory here has been that it is undesir- 
able to increase the dividend rate and 
thus pay out more money to stock- 
holders at a time when the company 
must obtain funds from the sale of ad- 
ditional shares to its stockholders or 
others. 


oo writer ventures the opinion 
that this reasoning may be open 
to serious question for, fundamentally, 
the earnings belong to the stockholders 
and, in retaining the earnings and rein- 
vesting them in fixed property, stock- 
holders are deprived of any opportu- 
nity to decide whether or not they wish 
to make an additional investment with 
what is essentially their own money. 
Admittedly, the utility industry must 
continue to furnish all the facilities 
needed to render efficient and uninter- 
rupted public service, but the manage- 
ment may well find that codperation 
with its stockholders in giving them 
the largest dividend distribution con- 
sistent with present and foreseeable 
conditions will result to the mutual 
benefit of all parties. 
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Special or extra dividends are usual- 
ly capitalized in the market at a much 
lower rate than an increase in regular 
dividends. However, some measure of 
legitimate improvement in market 
price of the equity might be obtained 
by a special or extra distribution, in 
cases where recent earnings had been 
favorable, but, due to special condi- 
tions, future prospects of the company 
are too uncertain to warrant an in- 
crease in the regular rate. 


IN pparcanaesrey have recently indi- 
cated their willingness to provide 
the equity funds needed for expansion. 
In fact, in some instances, their addi- 
tional investment has exceeded the 
total amount paid to them in dividends 
in that year and in several instances of- 
ferings to stockholders have resulted in 
subscriptions for a greater number of 
shares than the amount offered. But 


there is very persuasive evidence that 
stockholders wish to make their own 


decision as to investing their money 
and that a failure to give them this op- 
portunity results in a lower market 
value for the stock as well as a less 
favorable reception for any equity of- 
fering, to the detriment of all parties 
concerned. 

To conciude, unwarranted retention 
of earnings, whether or not because of 
the forthcoming need for equity funds, 
constitutes a packaging of the com- 
pany’s earnings which appears to be 
unpopular with the American investing 
public according to all the available 
evidence. 

On the other hand, a_reason- 
ably liberal dividend policy, i.e., an 
earnings package of the sort which the 
investing public seems to desire, 
should result in legitimate enhance- 
ment in the value of the equity, and 
also, in cases where substantial expan- 
sion is planned, in more economical 
equity financing with a consequent in- 
crease in per share earnings. 





The Price Challenge 


¢ di iy primary force behind the upward pressure on prices 
is the huge Federal spending program, which is run- 
ning at the annual rate of about $40 billion. Yet we are 
told by top government officials that Federal expenditurcs are 
at rock bottom and that all items are ‘untouchable.’ Under the 
name of general welfare, the administration has launched an 
ambitious program that over the years involves commitments 
far beyond our capacity. There has been too much of a disposi- 
tion during the past decade and a half to make grandiose 
promises without giving any consideration to the sources of 
payment. The theory that the government should be the moti- 
vating and directing force of our economic and social activities 
must be abandoned, for under such a system there ts created 

a Frankenstein that saps the vitality of the country.” 
—Excerpt from “New England Letter,” published 

by First National Bank of Boston. 
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The Recent Rise in Rates for 
Gas and Electricity 


Figures of the U. S. Bureau of Labor Statistics show- 
ing changes to December 15, 1947, from December 
15, 1946, and from December 15, 1939. Reasons for 
the 1947 increases which, however, in some instances 
were decreases from the average 1939 charges. 


By MARION HAMMETT* 


OR the first time in many years, 

the cost of electricity to domestic 

consumers went up in 1947. 
This followed the trend started in the 
cost of gas a year earlier. 

In a study of this industry, the U. 
S. Bureau of Labor Statistics collected 
data only from the 34 large cities for 
which prices are used in constructing 
the consumers price index. Pricing 
was done for gas and electricity and 
the results were rather interesting. 

Per cent changes in bills for speci- 
fied quantities of gas and electricity 
from selected dates to December, 1937, 
are shown in upper table, page 553. 

The largest annual increase in elec- 
tricity rates for domestic consumers in 
the past fifteen years occurred between 
December, 1946, and December, 1947. 
Increases in bills for 25 kilowatt hours 
were more numerous than in the 100 


*Former economist, United States Bureau 
of Labor Statistics. 


kilowatt-hour class. Also decreases in 
the former class were less numerous. 

Advances took place in 7 cities for 
the smaller quantity and in only 4 cities 
for the larger. General decreases in 
both brackets were reported for Man- 
chester, New Hampshire, Denver, and 
Los Angeles. Increases for 25 kilowatt 
hours and decreases for 100 kilowatt 
hours were reported for St. Louis, Bal- 
timore, and Richmond. 


( maees in basic rates were ap- 
proved during the year in Man- 
chester, St. Louis, Baltimore, Norfolk, 
Richmond, Denver, and Los Angeles. 
In 3 of the 34 cities from which prices 
were collected for the full year, fuel 
adjustments contributed to increases. 
The sales tax was a factor in 4 cities. 
The net result of price movements 
during the year was an increase of 1.1 
in typical bills for 25 kilowatt hours, 
and an increase of .6 per cent in those 
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THE RECENT RISE IN RATES FOR GAS AND ELECTRICITY 





Electric bills: 
25 kilowatt hours 
100 kilowatt hours 


Gas bills: 


10.6 therms 
30.6 therms 


for 100 kilowatt hours. However, 
these bills are approximately 10 per 
cent and 5 per cent, respectively, below 
the average for December 15, 1939. 

Typical gas bills increased in amount 
from December 15, 1946, to December 
15, 1947, in 15 of the 34 cities sur- 
veyed. By far the majority of the in- 
creases occurred in cities served by 
manufactured gas. Increases in 10 of 
the 16 cities in which this gas is sold 
resulted in an average increase of 6 
per cent for 10.6 therms, and 6.1 per 
cent for 30.6 therms. In the 12 cities 
using natural gas there was a net de- 
cline in price of 3.1 per cent for 10.6 
therms and 3.9 per cent for 30.6 
therms. 

Minneapolis and Washington, D. C., 
changed from mixed gas to natural gas 
during the year. 


Manufactured gas: 
10.6 therms 
30.6 therms 


Natural gas: 
10.6 therms 


Mixed gas: 


10.6 therms 
30.6 therms 


Per Cent Change to 
Dec. 15, 1947, from 
Dec, 15, 1946 Dec. 15, 1939 


—98 
—5.3 


—1.1 
—28 


HE only advances for natural gas 
during the year were fractional 
increases for 30.6 therms in Pittsburgh 
and Mobile, and for 10.6 therms in 
Houston. Mixed gas was used in 6 of 
the 34 cities for which prices are col- 
lected. A considerable rise in rates in 
Cincinnati, late in 1947, contributed to 
an increase in mixed gas quotations. 
In Buffalo and Baltimore, sales tax 
measures enacted during the year con- 
tributed to higher costs for gas. Ad- 


-justments for higher fuel costs were 


allowed in Boston, Manchester, Port- 
land (Maine), Baltimore, and Port- 
land (Oregon). Fuel costs probably 
account, in part, for the greater in- 
creases in recent years in cost of manu- 
factured gas. 

Decreases in both brackets were re- 
corded for 5 cities (Minneapolis, 


Per Cent Change to 
Dec. 15, 1947, from 

Dec. 15, Dec. 15, 
1946 1939 


0 +8.1 
6.1 +6.4 


—15.1 
—18.0 


—16.5 
—20.1 
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Cleveland, Detroit, Kansas City, and 
Atlanta). A slight decline in bills for 
10.6 therms was reported in Washing- 
ton, D. C., which was due to a change 
from cubic feet to therms in method of 
measurement, and not to a reduction in 
rates. All the decreases took place in 
cities which use natural or mixed gas. 


Fr December, 1939, to December, 
1947, the average typical bill for 
10.6 therms of gas dropped 1 per 
cent, and that for 30.6 therms, 3 per 


cent. During the same period the 
average typical bill for manufactured 
gas increased approximately 8 per cent 
for 10.6 therms and 6 per cent for 30.6 
therms. 

Natural gas and mixed gas de- 
creased in cost by from 15 per cent 
to 20 per cent. 

The lower table outlined on page 
553, shows per cent of change in typi- 
cal bills for manufactured, natural, 
and mixed gas, from specified earlier 
periods to December 15, 1947. 
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“Golden Rules” for Checking Induction Policies 


“1.—Keep in mind the aim of your induction policy; namely, 
to interest the employee in his job and in its future. 

“2.—Don't try to give the new man everything at once. Follow 
a schedule covering the first week or two on the job. 

“3.—Don’t depend entirely on manuals and handbooks, Let 
the new recruit read them in his spare time, but explain 
and point out the important sections. 

“4.—Be sure all foremen know their part in the induction pro- 
gram. A good job by the personnel department can soon 
be offset by supervisors who are untrained in handling 
new workers. 

“5.—Always be sure that the operator who is assigned to show 
the new man what to do has had some training himself 
in how to teach the job. 

“6.—Personnel men should keep in touch with the new em- 
ployee for awhile, and should let the latter know who will 
answer his questions, if any. 

“7.—The foremen should introduce the newcomer to other 
workers in the department, rather than leave him to his 
own devices in establishing an acquaintance with them. 

“8.—After one month has passed, follow up the induction pro- 
cedure to find out how the man is getting along.” 

—Excerpt from “Labor Relations Briefs,” prepared 
by The Labor Relations Institute. 
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Washington and the 
Utilities 


Powerful Arguments 


s the presidential candidates thun- 
dered down the home stretch of the 
campaign, the so-called public power 
issue lived up to advance billing as one 
of the major features of the battle of 
words, But, by far, most of the words 
have been on one side—President Tru- 
man’s side. Governor Dewey during the 
early weeks of the campaign pointed to 
the record of the 80th Congress in appro- 
priating more money for multipurpose 
projects than any previous Congress. 
Then, following a 9-point elaboration 
of his general policy for natural resource 
development, he turned his attention to 
other issues. 

So, we all know where President Tru- 
man stands on public power policy. But 
then we had a pretty good idea of that 
before the campaign started, If anything, 
he has moved even further left than his 
previous denunciations of the 80th Con- 
gress for failing to appropriate every last 
dollar asked for the Reclamation Bureau 
and Tennessee Valley Authority—steam 
plants and all, with no strings attached. 
In this respect the President seems to 
have small esteem for the effectiveness 
of both Federal and state commission 
regulation. 

In his speech at El] Paso on September 
25th,.the President accused the Repub- 
lican Congress of wanting to turn dis- 
tribution of electric power from Federal 
projects “over to the highjackers so they 
can stick you with the high prices.” 
Again, in the same speech, after quoting 
from an article by Representative Don- 
dero (Republican, Michigan) in Pustic 
Utirities FortNIGHTLY of September 
9th, the President said “Republicans be- 
lieve that the benefits of low-cost power 
at the Federal dams should go to the 
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private utilities, who will get the power 
cheap from the dam from the govern- 
ment, and sell it to you at a high profit.” 
These quotes would seem to imply that 
the regulatory functions of the Federal 
Power Commission and the various state 
public service commissions are not 
worthy of notice, as useful safeguards 
against the “highjackers” or “high 
profits” at the public expense, 

Altogether, the President went all out 
in support of the public power policies 
repeatedly echoed heretofore by various 
officials of the Interior Department, Rec- 
lamation Bureau, and the TVA. If pri- 
vate enterprise in the electric power busi- 
ness is to have any share in the future 
economy of the country under this policy, 
or would even survive ultimately, such a 
prospect was not mentioned. 


i Dewey’s more cautious 
comments on this situation have 
been subjected to somewhat careful ex- 
amination by observers, because his atti- 
tude was more of an unknown quantity. 
In some respects it still is. Yet, on the 
whole, the governor has given a fairly 
clear picture of his over-all sentiments. 
Much has been made of the governor’s 
ostensible approval of steam plant gen- 
eration for the Tennessee valley and 
building of public transmission lines. 
What the governor actually said, how- 
ever, on both of these points should be 
small consolation (if he is elected) for 
those who visualize the blanketing of the 
country with regional authorities, a la 
TVA, and with power lines and distribu- 
tion facilities owned and operated by 
public agencies in which private utility 
companies would have no part. This is 
especially true when the governor’s care- 
ful reservations and limitations are 
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viewed against the background of the 
tremendous pressure brought to bear in 
the critical western states to have him 
endorse politically popular projects at 
Federal expense without let or hindrance. 

First of all, the governor’s general atti- 
tude towards public ownership of utilities 
was summed up very clearly in his sepech 
at Phoenix, September 23rd, which did 
not directly deal with the electric power 
issue at all, but with the equally, if not 
more, important subject of government 
policy on atomic energy development. 
He said: 

You and I have heard about the dead hand 
of government. We have seen it. We know 
that if America’s industrial progress had been 
left solely to government there would have 
been very little progress indeed. If it had 
been up to Washington to develop, let us 
say, our electrical industry, you can be pretty 
sure we'd still be using kerosene lamps. And 
if our transportation system had been left 
to the government to develop we would prob- 
ably still be getting around by horse and 


buggy. 
We learned these lessons a long time ago. 


Some nations haven’t learned them yet. But 
make no mistake about it they will. We know 
in America what government can do and 
we know what it cannot do. We know what 
the enterprise, initiative, and creative powers 
of our people can do. We know this too well 
to leave the possibilities of the atomic age 
solely in the hands of a government monop- 


oly. 


s to the fuss over the Reclamation 
Bureau and its officials, Governor 
Dewey certainly refused to run out on 
the Republican leadership in the 80th 
Congress—if that is what President Tru- 
man had in mind when he needled the 
Republican congressional record on the 
public power issue, in his El] Paso speech. 
Dewey came right back in his speech 
of September 28th in Seattle and said that 
he was “looking forward with the great- 
est of pleasure to codperating with a 
Republican Congress” in carrying out 
public power policy reforms so as to “get 
vastly more for our dollars than ever 
before.” Referring to the specific matter 
of reforming conduct and policies of the 

Reclamation Bureau, Dewey said: 
In this task, it is my firm purpose to make 


the Department of the Interior, and spe- 
cifically its Bureau of Reclamation, a more 
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effective and codperative servant of the peo- 
ple. Last year, Congress became so alarmed 
about this bureau that a Republican Congress 
passed the bill introduced by a Democratic 
member fixing the qualifications of the head 
of the Bureau of Reclamation by law. 

Of one thing I assure you, it will not be 
necessary for the Congress to force your 
next national administration to appoint able 
and qualified men to the Bureau of Reclama- 
tion or to any other responsible post. And I 
may add that I am looking forward with 
great pleasure to appointing a Secretary of 
the Interior from the West who knows its 
problems and who has the interest and the 
future of the West in his mind and in his 
heart. 


As for TVA and public power line 
building, Dewey was careful to empha- 
size in a press meeting that his endorse- 
ment of a proposed TVA steam plant was 
not to be taken as a general endorsement 
of Federal government involvement in 
steam generation. His approval of Fed- 
eral line building was limited to trunk 
lines, leaving the implication that private 
companies might well share in the dis- 
tribution. 


H° had previously indicated that he 
approves the TVA setup strictly on 
the basis of an accomplished fact, and is 
opposed to the use of the TVA setup for 
the Columbia river, the Missouri valley, 
or other regional basins. He said, in Seat- 
tle, “the Federal government contributes 
heavily to the developments, and it must 
be represented in their administration. 
But it would be dangerous to the freedom 
of our people to entrust their total control 
to any three men appointed from Wash- 
ington. This is a major issue of our time 
and I want to make it very clear where 
I stand.” 

What this seems to boil down to is a 
disposition on the part of the Republican 
candidate, if elected, to leave such mat- 
ters as public utility regulation and opera- 
tion to the local judgment of the people 
in the areas affected. He said on this: 

I believe in home rule and in the initiative, 
the character, the spiritual strength of our 
ple which are nourished by home rule 

n all these great regional developments, au- 

thority and control should be fully shared 

with the people whose lives, whose families, 

+ whose future are largely dependent upon 

em. 
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Bureau Again Finds Need of 
Deficiency Funds 


HE $11,100,000 appropriated by the 

80th Congress for power facilities 
in the Columbia basin will be exhausted 
by March 1, 1949. Secretary of the In- 
terior J. A. Krug has written a letter to 
the chairmen of the Interior Department 
Appropriation subcommittees in both 
House and Senate advising them of this 
likelihood, Krug said the latest estimate 
of payments required to cover work 
already under contract during fiscal 1949 
will be $16,000,000. If the contractors 
are to continue work after March 1, 1949, 
payments to them for such work will be 
dependent upon supplemental funds 
made available by the 81st Congress when 
it convenes in January. Krug’s letter to 
Senator Wherry (Republican, Nebras- 
ka) and Representative Jensen ( Republi- 
can, Iowa) stated further : “If, however, 
the contractors should not elect to con- 
tinue on that basis, work on the power 
generation facilities would be at a stand- 
still during the last four months of the 
fiscal year, unless Congress, in the mean- 


time, provides the necessary funds.” 
This is the latest step in the program 
on the part of the Department of Interior 
in general, and the Reclamation Bureau 
in particular, to embarrass the 80th Con- 
gress. It will be remembered that the 
subcommittees responsible for Interior’s 


appropriations wrote certain specific 
“limitations” into their legislation last 
June in an effort to curb the department’s 
ambitions in the field of power trans- 
mission, 

. 


FPC Troubled with Gas 


N two fronts the Federal Power 
Commission is faced with deter- 
mined opposition to recently announced 
natural gas developments: (1) refusal 
of the Illinois commission to agree with 
the curtailment of supply in that state 
in conformity with the recent notice of 
Panhandle Eastern Pipe Company to its 
“interruptible” customers ; (2) the united 
front presented by the natural gas indus- 
try to the FPC staff proposals for the 


557 


adoption of rules which would put rate 
tariffs on a more or less industry-wide 
basis. 

On the first matter, the FPC is more 
or less “caught in the middle.” Panhan- 
dle Eastern found itself obliged to notify 
one of its distributing customers, IIlinois 
Power Company, that deliveries would be 
curtailed 50 per cent and the FPC infer- 
entially supported this directive by tele- 
gram, The Illinois commission ordered 
Illinois Power Company to keep on serv- 
ing its gas customers. Now the matter is 
before the U. S. District Court at Spring- 
field, with FPC General Counsel Ross 
trying to straighten out the matter of 
which commission has what jurisdiction 
over whom. 

As to the natural gas rulés, they would 
place the companies on a strictly itemized 
cost-of-operating basis without benefit of 
general percentages and escalator clauses 
now common in the rate schedules of 
such companies. The companies claim 
that the FPC not only lacks authority to 
enforce such a general rate schedule re- 
vision, but that it is required to hold 
individual company hearings on any re- 
vision it may seek to enforce. FPC staff 
experts following the hearings on the 
proposed rules are reported to be in favor 
of further investigation to determine 
whether any such sweeping changes can 
be accomplished through general] rules or 
whether individual rate case procedure is 
necessary. 


¥ 
Wickard on REA Co-op 


Generating Loans 
EA Administrator Claude R. Wickard 


seized upon the dedication of a new 
REA-financed cooperative generating 
plant in Minnesota to defend REA’s legal 
right to make such loans. This represents 
a new burst of interest on REA’s part, 
since the agency has been quiet on this 
particular subject for some time. Legis- 
lation to curb loans to co-ops for the 
purpose of building or purchasing gener- 
ating equipment was introduced in both 
the 79th and 80th Congresses. While 
these bills never were acted upon they did 
represent a warning to the 
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Current Statistics and Ratios 


NEW table appears in this issue (page 
559) which will probably be made a 
regular monthly feature. It is intended 
to combine in one magazine page the 
various statistics and ratios which may 
be of greatest interest to utility execu- 
tives. Unfortunately, all data are not 
available for the same month, so in this 
issue it is necessary to carry the “latest 
month” (July and August). “Latest 
twelve months” means cumulative re- 
sults for the latest month indicated. 
Because the table represents a mixture 
of various physical and financial units, 
these are indicated in a separate column 
headed “unit.” Improvements in the set- 
up of the table may result from experi- 
ence, and suggestions are invited from 
FORTNIGHTLY readers. A few novel 
figures have been introduced, such as 
the percentage of kilowatt capacity in 
excess of total output. In comparing 
capacity with output, it was necessary to 
multiply average kilowatt capacity for the 
indicated month (the mean of figures for 
the beginning and end) by the number of 
hours in the month, this resulting in a 
theoretical maximum of kilowatt hours 
which could be realized if all plants were 
run continuously—which of course is an 
impossible condition. The percentage by 
which kilowatt capacity exceeds total 
peak loads is also theoretical, since peak 
loads are not all simultaneous. However, 
these ratios may be of some interest 
for comparison over a period of time. 
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Financial News 
and Comment 


By OWEN ELY 


ge columns showing percentage 
changes over the previous period 
(which means the corresponding month 
or 12-month period in the previous year) 
are of interest in revealing changes in 
trend. Thus the number of customers in 
August this year was only 6 per cent 
over last year, whereas output gained 11 
per cent, indicating that each customer 
was using about 5 per cent more elec- 
tricity. 

Generation of power by hydroelectric 
plants in August was 11 per cent over 
last year, indicating some relief from 
drought conditions—although this seems 
unlikely to continue for September. 
Capacity increased only 6 per cent, indi- 
cating the necessity for continued use of 
stand-by steam facilities. The use of coal 
was up 10 per cent as compared with an 
increase of 12 per cent in fuel-generated 
power, indicating that replacement of 
obsolete plants is at last having some 
effect on average kilowatt-hour fuel con- 
sumption. It is also interesting to note 
that use of natural gas jumped 23 per 
cent, while the utilities were able to re- 
duce the use of expensive fuel oil by 18 
per cent. Coal stocks on hand are now 
the largest on record, 31 per cent over 
last year. 

Under financial statistics the data on 
“Insurance Company Investments” are 
obtained from weekly statistics compiled 
by The Wall Street Journal. These indi- 
cate the substantial proportion of all new 
utility issues which are absorbed by in- 
surance companies. 
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CURRENT UTILITY STATISTICS AND RATIOS (Footnotes, page 560) 


Operating Statistics (August) 

Output KWH—Total 
Hydro generated 
Fuel generated 

Peak Load 

Capacity 

Customers, no. 

Fuel Use: _ 


Coal Stocks 
% Max. KWH Cap. exceeds output? 
Sales, Revenues, and Rates (July) 
KWH = 


Total, incl. misc, .........+.+0+5 
Revenues—Resid, 


Tete, Be, GRE. 60 cds 0e<aieass 


Revenues and Income (July) 
Hise: ae, TO WOE, 6 oc ccciese 
Other Oper. Income 
Misc. Income 


Total Income 


Expenditures (July) 


SS SE. Gs hknt 03cm ebdveshueden 
Depreciation 

Taxes 

Interest 

AOTRON, CEE. 50a ciccccccciss 


Earnings and Dividends (July) 


Net Income 
Pfd. Div. (est.) 


Bal. for Com, (est.) 
Com. Div. (est.) 


Bal. to Surplus (est.) 
New Cap. Financing? (August) 


Insur. Co. Investments? (July) 
Utility Bonds 
Utility Stocks 


_k : 5 Serre re 


Amount 


Latest 
Unit Month 


Latest 
12 Mos. 


Bill. KWH 242 274 
5 6.7 
= 17.5 
Mill. KW 
Mill. 
Mill. tons 
Mill. mcr 
Mill. bbls. 
Mill. tons 


Bill. KWH 


” 





Mill. $ 





. 332 


Mill. $ $336.6 
” 33 
$340.3 





$ 64 
68 
61 


29 
54 








$1,4334 
246 





1,679 


$ 941 
31 


$ 972 


% Increase over 
Prev. Period 

Latest Latest 
Month 12 Mos. 


11% 11% 
11 


D10% 


74 


D14% 
D27 


D15 


19.6% D21 
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Summary of State Regulation 
VALUABLE booklet has been issued by 
the Federal Power Commission en- 
titled “State Commission Jurisdiction 
and Regulation of Electric and Gas 
Utilities 1948.” This 33-page document 
tabulates in considerable detail the pow- 


ers and policies of the state commissions. ° 


On page 8 in table B appears a tabula- 
tion by states of the “Method of Rate 
3ase Determination Generally Applied” 
and “Treatment of Depreciation in De- 
termining Rate Base.” Of the 44 states 
and territories listed in this table, the 
methods used by 35 commissions are 
stated. These may be tabulated as fol- 
lows: 

Prudent Investment 

Reasonable Historical Cost* 

Original Cost 

Original Cost Adjusted** 

All Elements Considered 

Fair Value 

Fair Value 1923 Plus Net Additions .. 

Reproduction Cost 


*Land at present market value. 

**Five to 10 per cent is added for reproduc- 
tion value. 

The only state which uses reproduc- 
tion cost is Ohio, where this method is 
prescribed by statute and has been up- 
held by the supreme court of that state. 

Unfortunately, however, the adjust- 
ment of residential rates is usually a mat- 
ter of long and cumbersome procedure 
due to the division of jurisdiction be- 
tween the municipalities, the state com- 
mission, and the courts. (Industrial and 
commercial rates, however, are regulated 
directly by the commission, it is under- 
stood. ) 


EGARDING the method of accruing de- 
preciation as an expense item, table 

C on page 10 indicates that 18 commis- 
sions employ the straight-line method (8 
with the qualification “generally”), 1 
uses straight-line and interest, 1 straight- 
line or retirement, 1 the old-fashioned 


retirement method, 1 the sinking-fund 
method, 1 compound. interest, 2 “ob- 
served” or “inspection,” and 1 “man- 
agerial judgment and historical record.” 

Rate of return is shown in table B, 
page 11. The figures range from 5 to 
8 per cent, with the general average 
around 6 per cent. The table does not 
mention the fact that Texas state law per- 
mits a return of 8 per cent. (There is no 
commission regulation of electric utili- 
ties.) 

Other features of state regulation, such 
as initiation of rate changes, regulation of 
service standards, accounting and report 
forms, financial and corporate regulation, 
etc., are also tabulated. 


a 


“The Impact of Inflation on 
Utility Earning Requirements” 


J. HERRMAN, rate adviser to the 
e Commonwealth & Southern sys- 
tem, has prepared a 110-page brochure 
under the above title. Two charts are in- 
cluded: One (A) shows the allowed rates 
of return to public utilities as compared 
with (B) the indicated cost of capital, 
(C) the same adjusted for changes in 
construction costs, and (D) the rate of 
return on net worth of leading manu- 
facturing companies. The other chart 
compares utility and industrial stock 
prices over the period 1926-48; in 1929- 
33 industrials lagged behind utilities, 
while since then the reverse has been 
true. 

Mr. Herrman points out that in cur- 
rent rate regulation major problems are 
(1) the formula for accruing deprecia- 
tion, (2) treatment of acquisition adjust- 
ments (in excess of original cost), (3) 
the method of formulating the rate base, 
and (4) the fixing of “fair rate of re- 
turn.” He states: 

During periods of major price changes 
there is immediately added the problem of 
evaluation of depreciation and return re- 





*At end of month indicated. D—Decrease. 1Average capacity for month x days in month. 
2Data for all utilities (electric, gas, telephone, etc.). Includes refunding. *January 1 to September 


27, 1948. Eight months ended August 31st. 
OCT. 21, 1948 


560 





FINANCIAL NEWS AND COMMENT 


quirements in terms of money purchasing 
power, and the degree of conflict is propor- 
tioned to the degree of the price change. Two 
opposite and extreme schools of thought 
exist—the first of which insists that utility 
earnings should be related to original invest- 
ment in dollars regardless of changes in dol- 
lar values, whereas the second argues that 
earnings should be related to the value of 
the plant as measured by current dollar pur- 
chasing power. Each school has, at times, 
conceded various infirmities in the strict ap- 
plication of its extreme point of view, and 
the courts, in general, have carefully avoided 
endorsing any specific formula. In certain 
of its more recent cases, decided in the early 
Forties, the U,_ S, a ee ape in 
fact subordinated all formulae to what it 
terms “a_reasonable’end result” . . . 

Rightly or wrongly, however, many regu- 
latory bodies have, as a practical matter, in- 
terpreted these particular decisions of the 
Supreme Court as an outright disqualifica- 
tion of the use of the so-called fair value 
approach of rate making, and a consequent 
endorsement of the cost philosophy. Such 
an interpretation might have been unim- 
portant in times of stable prices but coming 
as it did just prior to a serious decline in 
the value of the dollar, the effects have sud- 
denly become of the most vital concern to 
the utility industry. . .. 

In defending their position, proponents of 
the cost theory cite these cases and others 
as though principles were thereby estab- 
lished for all time regardless of future 
changes in economic conditions. The infer- 
ence is given that acceptance of the cost 
theory has become so general that it is futile 
to consider alternates. Actually, little or 
nothing in the way of fundamental argument 
is advanced, the procedure being to stress 
simplicity, to ridicule other methods by ex- 
aggerated illustrations of misuse, and by 
quotation of precedents that have in them- 
selves no economic justification. Finally, the 
assertion is made that equal justice can be 
rendered by use of a cost rate base and a 
flexible rate of return predicated on earnings 
on investments in nonregulated industries. 
This claim is of course correct, but the joker 
is that although many commissions have 
chosen to use a cost rate base, they have 
failed to make any such rate of return adjust- 
ments, even though earnings on investments 
in other fields of business have at least 
doubled in the last decade. As a matter of 
fact, the trend in allowed rates of return has 
been downward as price levels have ad- 
vanced. 

e 


Recent New Money Financing 
N= all utility financing is now 


“new money” financing, as con- 
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trasted with several years ago when it 
was nearly all refunding. The aceom- 
panying table tabulates the principal util- 
ity security offerings for the period July 
30th to October 5th. Of the three com- 
mon stocks listed, however, two (Detroit 
Edison and Central Illinois Public Serv- 
ice) represented divestments by holding 
companies or bankers. Another current 
offering of stock held by a holding com- 
pany, Oklahoma Gas & Electric, has been 
delayed by the objections of Otis & Com- 
pany, who contend that the deal should 
be opened to competitive bidding. 

According to the compilations pre- 
pared by the Commercial and Financial 
Chronicle, through the eight months end- 
ed August 31st new capital bond financ- 
ing by all utilities (electric, gas, tele- 
phone, etc.) amounted to $1,433,000,000. 
Preferred and common stock issues 
totaled only $246,000,000—about one- 
seventh of the total. This would again 
seem to indicate that stock financing has 
lagged, due to market conditions, com- 
petitive bidding difficulties, irregular 
earnings, and delays in obtaining rate in- 
creases. 

However, careful analysis of all fac- 
tors would be, necessary to arrive at 
quantitative conclusions. For example, 
common stock equities are increased by 
calling convertible bonds, as well as 
through their gradual conversion by 
security holders. About half of Consoli- 
dated Gas of Baltimore’s debentures 
were converted July Ist (when the privi- 
lege changed) and it is understood that 
Public Service of Colorado will soon re- 
tire its issue of convertibles, forcing 
their conversion. The equity proportion | 
of utility capital is being continually | 
bolstered by reinvestment of earnings, | 
use of amortization cash, etc. 

Several companies have recently been 
issuing common stock through subscrip- 
tion rights, or are planning to do so— 
Columbia Gas, Pennsylvania Power & 
Light, Virginia Electric, and Washington 
Gas Light. Detroit Edison and Common- 
wealth Edison are reported planning new 
issues of convertible debentures. 

As discussed several times in this de- 
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partment, the greatest problem in utility 
financing has been the issuance of pre- 
ferred stocks. Not only has the cost of 
preferred stock financing risen much 
more sharply than the cost of bond 
financing (see chart on page 562) but the 
difficulties over competitive bidding have 
been sufficient to deter many companies 
from resorting to this method. The latest 
example was the proposed offering of a 
large issue of preferred stock by Public 
Service Electric & Gas, which was 
abandoned after two attempts and is 
being replaced by a debenture issue. 


a 


Insurance Company Holdings of 
Utility Securities 

a Py Howipincs oF INsuR- 

ANCE COMPANIES 1948” has 
been published by United Statistical As- 
sociates, Inc., 150 Broadway, New York 
7. The compilation is based on the port- 
folio lists of about 700 life, fire, and 
casualty insurance companies, fraternal 
orders, pension funds and retirement 


systems, Lloyds and reciprocal inter- 
insurers, both domestic and foreign, and 
United States branches of foreign com- 
panies. Thus the list includes holdings 
of some Canadian, British, and other 


European institutions; probably the 
most important of these is the Sun Life 
of Canada, long noted for its huge hold- 
ings of common stocks. 

Unfortunately the book does not un- 
dertake to total the holdings of insurance 
companies. The securities are tabulated 
alphabetically in four groups—railroad, 
utility, industrial, and bank and insur- 
ance. Under each corporate name of a 
security, the common stockholdings are 
first listed, followed by those of pre- 
ferred stock and bonds. 

The book furnishes an interesting field 
for statistical exploration. Turning to 
Consolidated Edison, for example, it ap- 
pears that insurance companies hold 
about 1.4 per cent of the common stock, 
while in the case of Commonwealth Edi- 
son some 54 per cent is thus held, In the 
case of Consolidated Edison preferred, 
however, roughly one-sixth of the issue 
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appears to be held by insurance com- 
panies. 

It might repay the utility industry to 
employ one of its agencies to work out 
these figures for all utility securities, and 
the combined totals and percentages for 
all bonds, preferred stocks, and common 
stocks. The man-hours of labor involved 
would not make the project a very ex- 


pensive one. 
5 


Why Big Prospectuses? 


the it has been custom- 
ary to use long- or “legal-” sized 
documents for prospectuses and registra- 
tion statements. While the prospectus is 
supposed to be the official sales document 
sent to each buyer of the offered security, 
it has remained large and cumbersome— 
expensive to print and costly to mail. As 
a result, many brokers refrain from issu- 
ing special studies on companies which 
have recently made new offerings, since 
they fear that strict interpretation of 
SEC rules would require that a pro- 
spectus accompany each copy of the 
analysis, mailed to customers or pros- 
pects. This penalizes such companies and 
favors those which have not issued pro- 
spectuses recently. 

It is, therefore, interesting to note 
some departure from the “big” pro- 
spectus. Thus the prospectus for the 
common stock offering of Pennsylvania 
Power & Light (offered to common 
stockholders and underwritten by First 
Boston Corporation and Drexel & Com- 
pany) appeared on letter-size paper. 

A still smaller “pocket” edition of a 
prospectus was issued some months ago, 
on thin paper, in connection with the 
Pacific Gas and Electric 5 per cent pre- 
ferred stock issue. The SEC would be do- 
ing the utility industry a service by en- 
couraging the trend to prospectuses in 
Reader’s Digest form for easy mailing 
and carrying. Many tables could be 
photographed down to smaller size with- 
out becoming unreadable (though some 
changes might prove necessary where 
fine print is used). The prospectus is 
primarily sales literature—not a legal 
document like the registration statement. 
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RECENT FINANCIAL DATA ON GAS COMPANY STOCKS 


9/29/48 Indicated Share Earnings—— Price- 
Price Dividend Approx.12 Mos.Current Previous Per Cent Earnings 
About Rate ield Ended Period Period Increase Ratio 


Natural Gas—Retail 
Arkansas Natural Gas $ .20 3.3% 
Atlanta Gas Light 1 1.20 
Columbia Gas System 75 
Consol. Gas Util, ......... 60 
Consol, Natural Gas 
Houston Natural Gas 
Indiana Gas & Water 
Kansas-Neb, Nat. Gas ..... 
Lone Star Gas 

Mission Oil 

Mobile Gas Service 
Montana-Dakota Util, ..... 
National Fuel Gas 

Okla. Natural Gas 

Pacific Lighting 

Pacine FUR BOE. cccccceces 
Rio Grande Valley 
Rockland Gas 

Southern Union Gas ...... 
Southwest Nat. Gas 2 
Temes Pe. Sefs oo ccccccss 1.20 & stk. 
United Gas 1,00 
Washington Gas Light .... 1.50 


— 
™“ 
wn 


July 
June 
July 
Aug. 
Dec. 
June 
Dec. 
June 
June 
June 
July 
June 
Dec. 
Dec. 
Dec, 
Dec. 
June 
July 
June 
June 
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Averages 


Mixed Gas—Retail 

S Laclede Gas Light 6 ; ~ June 
O Minneapolis Gas 12 ~ 
O National Gas & Elec. ...... 8 Dec. 
S Peoples Gas L.&C........ 97 Dec. 


2. 
Ss: 


Averages 


Natural Gas—W holesale and Pipe Line 
S_ El Paso Nat. Gas 68 
Interstate Nat, Gas 
Missouri-Kansas P. L. .... 
Northern: Nat, Gas 

Panhandle East. P, L. ..... 
Southern Nat, Gas 

Southern Production 

Southwest Gas Prod. ..... 
Tenn, Gas Trans, ......... 
Texas Gas Transmission... 
Texas East. Trans. ...... 
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Averages 


Manufactured Gas—Retail 
Birmingham Gas 
Bridgeport Gas ........... 
Brockton Gas Lt. ......... 
Brooklyn Union Gas ...... 
Hartford Gas 
Haverhill Gas Lt. ......... 
Jacksonville Gas 


An 


BRS: Sse 


4.5 


— me DD 


Averages 6.6% 


D—Deficit. E—Estimated. C—Curb Exchange. O—Over-counter or out-of-town exchange. 
S—New York Stock Exchange. *—Estimated minimum pro forma earnings. t—In the three 
months ended June 30, 1948, Brooklyn Union Gas earned 77 cents. 
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The March of 
Events 


In General 


AGA Convention 


ITH an attendance in excess of 7,- 

000 and a registration of approxi- 
mately 6,600 the American Gas Associa- 
tion held its thirtieth annual convention 
at the Atlantic City Auditorium October 
5th to 8th. Hudson W. Reed, retiring 
AGA president, sounded the keynote of 
the convention with a call for a long- 
range “national fuel policy” under 
which a coordinated system of control 
extending to oil and coal would aid to 
conserve and stabilize our remaining nat- 
ural resources. Mr. Reed also stressed 
the need for higher rates. 

Chairman Hanrahan of the Securities 
and Exchange Commission warned 
against permitting the ratio of debt to 
. junior securities to pile up. Edward Hop- 
kinson, Jr., of Drexel & Company, em- 
phasized the “seriousness” of junior 
equity financing by manufactured gas 
companies. Edward Falck, chief utilities 
expert of the National Security Re- 
sources Board, suggested bringing nat- 
ural gas prices in line with other fuels. 

Robert W. Hendee, president of Colo- 
rado Interstate Gas Company, was 
elected AGA president for the coming 
year; Hugh H. Cuthrell, of Brooklyn 
Union Gas Company, first vice presi- 
dent; and D. A. Hulcy, Lone Star Gas 
Company, second vice president. 


American Transit Convention 

M™= than 1,500 attended the open- 
ing session of the American 

Transit Association convention held at 
Atlantic City September 26th to 30th, at 
which the need for higher rates and 
preparation for another war emergency 
were two main problems discussed. 

Retiring President Harry Reid 
stressed the importance of transporting 
workers to defense plants during emer- 
genies. Guy A. Richardson, wartime 
Federal chief of transportation, sug- 
gested a single civilian agency to super- 
vise all domestic transport in event of 
another emergency. Donald C. Hyde of 
the Cleveland Transit System urged zone 
fares and premium fares for express 
service to raise more revenues. 

Alfred J. Lundberg, former president 
of the Key System in Oakland, Cali- 
fornia, discussed city planning economies 
through greater use of transit. E. D. 
Merrill, president of the Capital Transit 
Company, and Irvin Rooks, general 
counsel for the Chicago Motor Coach 
Company, discussed labor problems. 

Warren R. Pollard, president of the 
Virginia Transit Company, was elected 
the new president of ATA; Morris Ed- 
wards, president of Cincinnati Street 
Railway Company, vice president; and 
J. E. Heberle, treasurer. 


Arizona 


Gas Permit Granted 


——— of public necessity and 
convenience to distribute natural 
gas in Mohave, Yavapai, Coconino, and 
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Navajo counties was granted the South- 
ern Union Gas Company of Texas re- 
cently by the state corporation commis- 
sion. 

The action anticipates construction by 
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the San Juan Pipeline Company of a 26- 
inch natural gas transmission line from 
the northwestern New Mexico gas fields 
across the state to the California border 
at Needles. A California syndicate 
plans to extend the line from that point 
to the San Francisco area. 

The commission granted the certifi- 


cate to Southern Union in the belief it 
could provide gas service in the northern 
Arizona counties at lower uniform rates. 
Others seeking permits were the Ari- 
zona Power Company, the Gas Service 
Company, which sought to serve King- 
man, and the Citizens Utilities Company 
of Kingman. 


California 


State Survey Proposed 


UPERVISOR George Christopher last 
month suggested that the state public 
utilities commission be asked to conduct a 
survey of the San Francisco Municipal 
Railway. Christopher asked City At- 
torney John J. O’Toole to prepare a reso- 
lution to be brought before the board of 
supervisors for consideration. 
The supervisors have $20,000 ear- 
marked for the survey but this was the 
first time anyone has suggested the in- 


vestigation be done by an outside agency. 

Christopher said the state commission 
would be “more impartial” ; that because 
it dealt with privately owned lines there 
would be ample material for comparison 
with the Municipal Railway’s operations ; 
and that the state commission has 
“proven rate experts.” He asked that 
the commission survey, if undertaken, 
aim toward suggesting how the city 
could “maintain minimum fares in keep- 
ing with efficient service.” ~ 


District of Columbia 


Fare Increase Granted 


HE District of Columbia Public 

Utilities _ Commission __ recently 
authorized a rate increase on Capital 
Transit Company vehicles, effective Oc- 
tober 31st. The rate changes authorized 
by the commission are: Cash fare in- 
creased from 10 to 13 cents; tokens to be 
reinstituted at three for 35 cents ; weekly 
pass increased from $1.50 to $1.75. This 
pass will not be valid on any interstate 


bus line on which the regular fare is more 
than 13 cents. The school fare of 3 cents 
remained unchanged. 

People’s Counsel John O’Dea had 
recommended a 12-cent cash fare, 5 
tokens for 55 cents, and a weekly pass at 
$1.65. 

The transit company, pleading inade- 
quate return to maintain its credit stand- 
ing, had asked for a 15-cent cash fare, 
sale of tokens at two for 25 cents, and a 
$1.85 weekly pass. 


Illinois 


Urges Lawyers to Speed Action 


SUGGESTION that attorneys speed ac- 

tion toward the hearing on a year- 

old suit challenging a law taxing motor- 

buses, so it can be sent to the state 

supreme court for final determination, 

was made recently by Judge U. S. 
Schwartz in superior court. 
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Judge Schwartz, who last November 
overruled Chicago’s motion to strike the 
suit, last month refused to accept a new 
brief citing additional decisions pre- 
pared by the city in defense of the law. 
The law, passed in December, 1946, 
levies a 1-cent to 14-cent tax per mile on 
all busses using city streets. 
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Indiana 


State Aids in Wage Dispute 


Ww the help of state conciliation, 
a wage dispute between the Indi- 
ana & Michigan Electric Company and 
400 of its union maintenance employees 
was settled, Governor Ralph F. Gates 
announced recently. 

The governor said a compromise had 
been reached between the union’s 35-cent 
hourly increase demand and the com- 
pany’s offer of 3 cents. The details of the 
settlement were not published. 

Announcement of the agreement was 
given the governor by Frank L. Loloszar, 
who acted as conciliator as provided by 
the compulsory arbitration law. 

The law provides a 30-day attempt at 
conciliation before arbitration is started. 
Governor Gates said this case was the 


_ first of four in which the law has been 
evoked and the first to be settled before 
arbitration was necessary. 


To Obey Gas Cut Order 


NDIANA will comply with a Federal 

Power Commission order reducing 
by one-half the amount of natural gas 
used by some large industries, Lawrence 
Cannon, member of the Indiana Public 
Service Commission, said recently, 

Mr. Cannon had been in Washing- 
ton conferring with Federal officials 
about the order. During moderate 
weather, Mr. Cannon said, an investiga- 
tion has revealed that most industries 
affected use less gas than the 50 per cent 
allotted to them. 


* 
M ichigan 


No Gas for Home Use 


pe prem: pleading “hardship” 
and requesting permission to in- 
stall gas-fired heaters will receive scant 
consideration from the state public serv- 
ice commission before 1950, Commis- 
sioner Schuyler L, Marshall said recent- 


Marshall, following a conference with 
officials of the Michigan Consolidated 
Gas Company and Consumers Power 
Company, said: 


The commission has received numerous 
complaints that the utilities are being per- 
mitted to add new industrial and commer- 
cial customers while refusing gas for resi- 
dential installations. This was in accord with 
restrictions imposed by the commission. We 
desired to review the subject to determine 
whether these could now be modified. 


We found that gas used for space heating 
by single families is out of all proportion to 
that required for the maintenance of essen- 
tial services. For example, one company re- 
ported that during a single year it had added 
188 commercial users with an average con- 
sumption of 96,000 cubic feet a year. On the 
other hand, for a 10-month period during 
1944-45 when restrictions were not in force, 
there were added 2,089 “hardship” cases 
which used an average of 170,000 cubic feet 
a year. 

Since there is not sufficient gas to supply 
both commercial and private consumers, the 
first must take precedence. Essential serv- 
ices cannot close down without causing un- 
employment. The householder who must 
have automatic heat may still turn to oil. 


Marshall said that until the present 
gas volume is greatly increased, probably 
by a new pipe line, the commission saw 
no possibility of lifting restrictions. 


* 


Minnesota 


City Appeals Fare Boost 


S’. PAUL recently appealed the higher 
streetcar fare to the state supreme 
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court. The appeal was taken by Bruce 
Broady, city attorney, from an order 
made a few weeks ago by District Judge 
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Royden Dane which denied a city re- 
quest for an order to block the rate in- 
crease ordered by the state railroad and 
warehouse commission. 

The city, in the district court case, had 
argued that the new 11-cent fare was set 
up on a temporary basis and that the state 
commission did not have authority to 
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issue a temporary rate order in the pres- 
ent circumstances. When he denied the 
city’s application Judge Dane ordered in 
the receipt system now being used on the 
transit lines. 

Minneapolis took a similar appeal last 
montk from a Hennepin County District 
Court order. 


Nebraska 


To Pay More for REA 
Electricity 


ORTY THOUSAND Nebraska farmers 

will pay more for their REA electric- 
ity next year. The exact additional cost 
will not be known until negotiations are 
completed among three public power 
districts, the hydroelectric plants, and 
representatives of 34 rural power dis- 
tricts. No agreement on a new contract 
is expected until about the end of the 
year. . 

The hydros, which first demanded in- 


a 


New 


Rate Increase Granted 


TS state public service commission 
recently authorized the Niagara 
Falls Power Company to increase rates 
two-tenths of a cent a kilowatt hour for 
special power supplied on a “wholesale 
basis” to about twenty-five large indus- 
tries and to Niagara Falls Power’s parent 
concern, the Buffalo Niagara Electric 
Corporation. The company supplies 
power wholesale only. The increase is 
expected to yield additional revenue of 
about $1,800,000 annually. It will go 
into effect upon one-day notice after the 
company has filed an Approved schedule. 

The commission said the “extremely 
low rate” of one-tenth of a cent was set 
up on a nonprofit basis during the last 
war under a special license issued by the 
Federal Power Commission. The new 
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creases of from 2 to 3 mills per kilowatt 
hour, now are asking an increase of only 
1} mills, 

L. C. Selletin, chairman of a special 
committee for the Nebraska Association 
of Rural Public Power Districts, said all 
proposals by the hydros have been re- 
jected. He added that a Muscatine, Iowa, 
engineering firm would begin a “power 
system” survey October Ist at a cost of 
between $10,000 and $20,000. The sur- 
vey will furnish the districts information 
on power needs and the approximate in- 
crease they are willing to pay the hydros. 


York 


rate is designed to equalize the power 
cost to a large group of smaller indus- 
tries which did not receive the special 
rate during the war. 


Commission Approves Merger 


Ge Biv. state public service commission 
on-September 29th announced that 
it had approved the last major step in 
the formation of the new $500,000,000 
utility being set up through the consoli- 
dation of the principal companies of the 
Niagara Hudson system into a single 
operating company. 

The way was cleared for the consoli- 
dation when the commission authorized 
the new company to issue $79,000,000 
par value of preferred stock and 9,580,- 
989 shares of common stock with a stated 
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vaiue ot $95,809,890, The new securities 
are to be exchanged for the outstanding 
stocks of the Central New York Power 
Corporation, the New York Power & 
Light Corporation, and the Buffalo 
Niagara Electric Corporation, which 
figure in the merger, 

In approving the consolidation, the 
commission opened the way for the three 
companies to file a certificate of incor- 
poration with the secretary of state, thus 
bringing the new company into being. 


Power Cut Asked 


| bye industrial users of electric pow- 

er were asked recently by Niagara 
Hudson Power Corporation to reduce 
their consumption 15 per cent. 

Eighty-nine plants served by Buffalo 
Niagara Electric Company in western 
New York were affected. Buffalo 
Niagara is the western operating sub- 
sidiary of Niagara Hudson, 

A Buffalo Niagara spokesman said the 
voluntary cut back was made necessary 
by low water in central and eastern New 
York and the consequent drop in avail- 
able hydro power. He said home and 
commercial users would not be affected. 

The cut is effective five days a week 
from 8 Am to 10 pM, and will continue 
until further notice. 


ALP Receives Setback 


by its fight to bring back a 5-cent fare 
in the city, the American Labor 
party was denied by Supreme Court 


Justice Denis O’Leary Cohalan its peti- 
tion to compel the board of elections to 
list on the ballot a proposition calling 
for the ratification or rejection of a 5- 
cent rapid transit fare. 

The suit was brought by Francis S. 
Connolly, an ALP voter, who filed a 
petition that was accompanied by the 
signatures of over 94,000 voters. 

The action technically sought an 
amendment to the city charter providing 
for the creation of a municipal depart- 
ment to operate and maintain the city’s 
rapid transit system with a mandatory 
5-cent fare. 


Valuation Hearing Set 

A= ARING has been scheduled Novem- 

ber 9th in Albany on the $508,000 in- 
crease made in valuation of property of 
22 utility companies paying special fran- 
chise taxes to the city of Buffalo. The 
taxes are levied for the privilege of using 
portions of the streets and other public 
properties for cables, poles, railroad 
crossings, and other equipment. 

The tentative increase in valuation was 
set by the state tax commission and raises 
the figure from $41,903,300 to $42,411,- 
400 or to 95 per cent of the total valua- 
tion. The present rate is the highest ever 
set by the commission. 

The biggest franchise taxpayer in the 
city is the Buffalo Niagara Elettric Cor- 
poration, with a valuation of $18,271,300. 
The New York Telephone Corporation 
is the next with $9,937,700 and the 
Iroquois Gas Corporation third with $7,- 
093,100. 


* 
North Dakota 


Ordered to Furnish Natural Gas 


HE North Dakota Public Service 
Commission last month ordered the 
Montana-Dakota Utilities Company to 
furnish natural gas to additional western 
North Dakota homes as rapidly as it 
can make the gas available by curtailing 
its commercial use. 
The commission’s decision climaxed 
a year-long controversy between the 


OCT. 21, 1948 


Minneapolis firm and both residential 
and commercial users in western North 
Dakota, 

Since last winter Montana-Dakota 
has refused to install natura] gas to new 
residences on the grounds its available 
supply of gas and its distribution system 
were not adequate to take on the addi- 
tional load. 

In a series of hearings before the com- 
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mission, it proposed either to make this 
restriction on residential heating perma- 


nent, or to cut off large commercial 
users entirely. 


Pennsylvania 


Power Rates Ordered Cut 


HE Pennsylvania Water & Power 
Company and the Safe Harbor 
Water Power Corporation on September 
30th had orders from the state public 
utility commission to slash their revenue 
$1,170,000 annually for wholesale elec- 
tric power service sold in the state. 
The companies, which operate power 
plants on the Susquehanna river at Holt- 
wood and Safe Harbor, Lancaster 
county, were ordered to file by Novem- 


ber Ist tariffs designed to cut rates 
effective November 15th. Revenues for 
a normal year would be $4,841,000, the 
commission said. 

The commission denied that the Fed- 
eral Power Commission, which issued a 
similar order, had jurisdiction in the 
proceedings. The state public utility 
commission pointed out that its order 
affected intrastate commerce and claimed 
the FPC cannot supersede the state com- 
mission’s jurisdiction in that field. 


South Carolina 


Gas and Electric Rates Increased 


A 8 per cent average increase went 
into effect on October Ist in the 
bills of South Carolina Electric & Gas 
Company’s residential customers. 

The increase was authorized by the 
state public service commission in ap- 
proving an application by the utility com- 
pany for a revised rate schedule and 
elimination of a prompt payment provi- 
sion of customers’ bills. 

The rate revision, covering industrial, 
commercial, and residential users, in- 
corporates a fuel clause that will affect 


consumers of large amounts of elec- 
tricity and all customers purchasing gas 
from the utility company. 

The rate boost will be the first general 
increase covering all customers of a util- 
ity in the state of South Carolina since 
1932, according to Walter C. Herbert, 
head of the commission’s utility division. 

Rate revisions in certain divisions of 
various utilities’ operations have been 
put into effect during that time, Herbert 
said, but this will be the first over-all in- 
crease in a company’s rates since the elec- 
trical utilities section was started. 


West Virginia 


Utility Tax Bill Presented 


TAX bill totaling $11,727,063 has 

been handed to the public utilities 
operating in the state, the auditor’s office 
disclosed recently. 

Chief Clerk Harry C. Deisher of the 
utility tax division said higher tax rates 
in some counties have boosted the total 
above last year’s $11,398,674 despite a 
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decline in valuation from $657,512,600 
last year to $655,279, 100 this year. 

The taxes of public utilities are paid 
directly to the state, which then disburses 
the proper shares to counties, boards of 
education, and municipalities. 

Gas and oil companies will pay $2,- 
785,814; water and electric companies 
$2,482,278 ; and telephone and telegraph 
companies $487,837. 
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Wisconsin 


Amended Fare Schedule 
Proposed 


A STRAIGHT ll-cent cash fare for 
adults and elimination of all tickets 
and passes except school passes were 
proposed by the Transport Company re- 
cently in an amended petition filed with 
the state public service commission. The 
present cash fare is 10 cents. 

The cash fare on the Wisconsin Motor 
Bus (Green) lines also would be raised 
from 10 cents to 11 cents for adults and 
for children over five. Children under 
five accompanied by an adult and not oc- 
cupying a seat would be carried free as 
at present. Transfer privileges would be 
continued on streetcars, trackless trol- 
leys, and auxiliary feeder lines. 

The 75-cent weekly school pass, recent- 
ly granted by the commission in an emer- 
gency order, would remain unchanged, 
as would the suburban zone fare of 3 
cents and 2 cents for children, under the 


proposal, 


Utilities Association Meets 


HE demand for electric power in 

Wisconsin may double in the next 
ten years, as it has in the last ten, W. E. 
Schubert, president of the Wisconsin 
Utilities Association, said recently at the 
opening session of the 2-day convention 
of the accounting section of the organiza- 
tion at Delavan. 

Schubert, vice president and general 
manager of Wisconsin Michigan Power 
Company, asserted that the current tre- 
mendous increase in use of electricity, 
coupled with a severe drought that has 
curtailed water power, and inability to 
build new generating facilities combined 
with labor and material shortages, have 
created a critical situation. 

Harold H. Scaff, vice president of 
Ebasco Services Incorporated, said that 
regulatory courts and commissions are 
giving “due consideration” to the pleas 
of utilities for rates high enough to main- 
tain efficient service, 
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Annual Digest $6.00. Public Utilities Reports also will —_———— contain in full or abstract 


form cases referred to in the regular department “Progress o 


egulation. 
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Important addresses on questions of public interest 
delivered at the annual meeting of the Section 
of Public Utility Law of the American Bar As- 
sociation at Seattle, Wash., September 6-9, 1948. 





Public Utility Law Section Holds Successful 
Meeting at ABA Conclave 


T2 Section on Public Utility Law 
of the American Bar Association 
held its annual meeting contemporane- 
ously with the seventy-first annual meet- 
ing (1948) of the American Bar Asso- 
ciation at the Olympic hotel in Seattle, 
beginning with a meeting of the council 
of the section on the afternoon of Sun- 
day, September 5th, and ending its busi- 
ness sessions on the afternoon of Tues- 
day, September 7th, 

The entertainment feature of the sec- 
tion meeting was a dance given at the 
Broadmoor Country Club on the evening 
of September 8th, which was so well re- 
ceived as to be accounted, perhaps, the 
most successful social function of the 
entire convention. 

The first session of the section, all 
meetings of which were attended by an 
average of a hundred members, was 
opened by the chairman of the section, 
T. Justin Moore of Richmond, Virginia, 
who briefly reviewed the work of the 
section and its council during the pre- 
vious 12-month period. The attending 
members were cheered by a report of 
the special membership committee, 
headed by E. Smythe Gambrell of At- 
lanta, Georgia, who announced that the 
membership drive had brought the active 
list of the section to nearly 1,000, and 
that the membership committee was 
confident that its goal would be obtained 
through its continued activity. 

The first session featured a discus- 
sion of the 1948 report of the Standing 
Committee to Survey and Report As to 
the Developments during the Year in 
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the Field of Public Utility Law. This 
report, previously distributed to the sec- 
tion membership, appeared for the first 
time in alphabetical digest form—a 
change from previous reports according 
to industry classification, which was 
favorably received by the members and 
endorsed for continued practice by a 
resolution approved by the section. 


HE chairman of the committee which 

had prepared this report was Fred- 
erick G. Hamley of Washington, D. C., 
whose general remarks and comments 
about regulatory developments in the 
field of case law during the previous 12- 
month period appear in full text be- 
ginning page 575, post. 

Another speaker at the session, whose 
remarks appear in full text, post 581, 
was Edwin C. Matthias, of St. Paul, 
who discussed railroad problems. Jay S. 
Moltzner of Washington, D. C., dis- 
cussed problems of the motor trucking 
industry, with special reference to in- 
creased operating costs and the applica- 
tion of the minimum wage and hour law 
to the trucking industry. T. Brooke Price, 
general attorney of the American Tele- 
phone and Telegraph Company, reviewed 
court and commission decisions during 
the previous year affecting the telephone 
industry, including the telephone record- 
ing case and the telegraph office substi- 
tution case, both handed down by the 
Federal Communications Commission. 
Mr. Price also discussed recent labor 
legislation, especially affecting public 
utilities, such as the compulsory arbitra- 
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tion statutes now being litigated in some 
of the states. 

Mr. Price commented on an interesting 
aftermath of the telephone strikes in 
1947 when a suit was brought by two 
New York subscribers for refunds grow- 
ing out of claimed loss of service during 
the strike. Such representative suits, the 
speaker said, are of interest to all public 
utilities. In this case the appellate divi- 
sion of the Supreme Court agreed with 
the trial court's dismissal of the com- 
plaint. The matter is now pending in the 
New York Court of Appeals. 

Alan G. Paine of Spokane, Washing- 
ton, spoke on the problems of the electric 
utility industry created by the public 
utility district law in the state of Wash- 
ington. He pointed out that once these 
county districts were established they 
continued in existence with the right of 
condemnation over property and facili- 
ties of business-managed electric com- 
panies. Francis L. Daily of Chicago dis- 
cussed the problem of natural gas utility 
regulation with respect to short supply 
aggravated by the increasing demand for 
natural gas and the shortness of steel pipe 
to extend the nation’s pipe-line systems. 
Mr. Daily also commented upon juris- 
dictional questions of natural gas regu- 
lation as between the Federal Power 
Commission and the state commissions. 

Covering regulatory problems of the 
commercial air-line companies, E. 
Smythe Gambrell pointed to difficulties 
arising out of the granting of authority 
for more than one air line over routes 
where available passenger traffic is in- 
sufficient to support all of the operations 
authorized on a basis suitable for render- 
ing adequate public service and fair re- 
turn to the carriers. He gave as an ex- 
ample authority granted four different 
air lines between Washington and Chi- 
cago, where business is not sufficient to 
warrant more than perhaps two regular 
air-line operations. Granting of author- 
ity to local feeder lines should also be 
closely scrutinized, according to Mr. 
Gambrell. 


HE second session of the section 
featured three principal speakers 
OCT. 21, 1948 


dealing with the general subject of prob- 
lems under the Federal Power Commis- 
sion regulation of the natural gas and 
electric industries. All of these addresses 
are reproduced in full text hereafter. 
William A. Dougherty of New York (see 
post, page 585) represented the natural 
gas industry point of view. Olcott 
D. Smith of Hartford, Connecticut, 
reviewed the need for the so-called 
Miller bills introduced in the 80th Con- 
gress by Representative Miller ( Republi- 
can, Connecticut) to amend the Federal 
Power Act. (See post, page 592.) The 
viewpoint of the Federal Power Commis- 
sion was given by its general counsel, 
Bradford Ross (post, page 603). 

At the section session on the after- 
noon of September 7th, the nominating 
committee proposed the election of Ivan 
Bowen of Minneapolis to succeed T. Jus- 
tin Moore of Richmond, Virginia, as 
chairman of the section for the succeed- 
ing year. William G. Dougherty of New 
York was proposed for first vice presi- 
dent, succeeding Mr. Bowen in that of- 
fice, Jerrold Seymann of New York was 
proposed for reélection as section secre- 
tary. All nominees of the committee 
were elected by the section membership 
as proposed, including the following 
changes in the council : Garrett R. Tuck- 
er of Houston to fill the council vacancy 
created by the election of Mr. Dougherty 
to the vice presidency; Vincent P. Mc- 
Devitt of Philadelphia and Frederick G. 
Hamley of Washington, D. C., to full 4- 
year terms on the council. T. Justin 
Moore was elected the section’s delegate 
to the American Bar Association’s house 
of representatives for a 2-year term. 

Other members of the council continu- 
ing to serve are Joseph F. Johnston of 
Birmingham, Alabama; David W. Rob- 
inson, Jr., of Columbia, South Carolina; 
E. Smythe Gambrell of Atlanta, Georgia; 
Kenneth F. Burgess of Chicago, Illinois; 
A. J. G. Priest of New York; Tracy J. 
Peycke of Omaha, Nebraska; and 
Francis X. Welch of Washington, D. C. 
The selection of C. Oscar Berry as chair- 
man of the standing committee for the 
following year was also announced. 

The subject for discussion at the clos- 
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ing business session in the afternoon of 
September 7th was current developments 
in rate making. Tracy J. Peycke of 
Omaha covered the field of communica- 
tions (post, page 614). Paul W. Mc- 
Quillen of New York covered the electric 
utility field (post, page 620), and F. 
Gloyd Awalt of Washington, D. C., cov- 
ered the transit field (post, page 629). 


A meeting of the new council is set to 
be held in Minneapolis on November 6th. 
At this meeting the council was expected 
to lay plans for the activities of the sec- 
tion during the coming year, including 
planning of a program for the next an- 
nual meeting to be held in St. Louis con- 
temporaneously with the American Bar 
Association meeting September, 1949. 





The Coming Year in Regulation 
By FREDERICK G. HAMLEY* 


O N the outside of the National 
Archives building, in Washington, 
D. C., there is inscribed Shakespeare’s 
words, “The past is prologue.” This 
motto is as true of public utility regula- 
tion as it is of any other phase of man’s 
activity. It is the underlying motive be- 
hind the preparation of the annual stand- 
ing committee reports of the Public Util- 
ity Law Section. 

It is our hope and expectation that, by 
studying the developments during the 
past year in the field of public utility law, 
we may be better able to advise our 
clients with respect to their future prob- 
lems, and better able to represent our 
clients, when those future problems come 
up for consideration before commission, 
court, or legislature, 

The 1948 report of the standing com- 
mittee summarizes the rulings in some 
245 commission and court decisions, and 
calls attention to several legislative de- 
velopments of importance. Included 
among these decisions are cases involv- 
ing all the usual types of public utility 
and common carrier enterprises, and the 
individual questions of law dealt with 
range the alphabet from “accounting” to 
“valuation.” The summary which pre- 
cedes the body of the report calls atten- 
tion to the outstanding developments of 
the year. This report and summary will 
be supplemented, during the next two 
days, by some excellent discussions of 


*General solicitor, National Association of 
Railroad and Utilities Commissioners. 
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particular regulatory problems which 
have developed since we last met. 


Legislation 


URNING first to future legislation, 

we have a most important field to 
probe. We know that in the last year of 
the 80th Congress there was great ac- 
tivity on bills pertaining to the utility in- 
dustries, but few major measures were 
enacted. 

The Reed-Bulwinkle Rate Bureau Act, 
approved on June 17, 1948, over the veto 
of the President (Public Law 662—80th 
Congress—Chapter 491, 2nd Session), 
and the Mahaffie Railroad Reorganiza- 
tion Act, approved on April 9, 1948 
(Public Law 478—80th Congress— 
Chapter 180, 2nd Session), were perhaps 
the principal accomplishments. All pend- 
ing legislation will expire when the 81st 
Congress convenes next January. 

With the coming of the new Congress 
there is every reason to expect reintro- 
duction of many of the measures pertain- 
ing to utility regulation which we have 
all watched this past year. This poses a 
heavy task for counsel charged with the 
responsibility of advising their clients on 
the general legislative picture. More than 
10,000 bills (2,945 Senate bills and 7,161 
House bills), together with numerous 
resolutions, joint resolutions, and con- 
current resolutions, were introduced dur- 
ing the four sessions of the 80th Con- 
gress. It is too much to expect that the 
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load will be substantially less this next 
time, 

Chief among the measures which we 
might expect to see become active fairly 
early in the next session, are the bills pro- 
posing amendments to the Natural Gas 
Act and the Federal Power Act. You 
are all familiar, in general, with these 
proposals and the extensive hearings 
which were held the past year. 

You will recall that the Rizley Bill, 
HR 4051, proposing to amend the Nat- 
ural Gas Act, passed the House on July 
11, 1947, but, after Senate committee 
hearings, a revised form of the bill was 
defeated in committee, on May 14, 1948, 
by a vote of 9 to 4. The hearings 
demonstrated the wide difference of 
opinion between the industry, on one 
side, and the Federal Power Commission. 
And within the Federal Power Commis- 
sion itself there was a clear and unprece- 
dented difference of opinion, stemming 
from the conflicting reports and recom- 
mendations filed in the Natural Gas In- 
vestigation, FPC Docket No. G-580. 
Representatives of several municipalities 
opposed the legislation and the several 
state commissions and the National As- 
sociation of Railroad and Utilities Com- 
missioners proposed a number of amend- 
ments. 


HAT form legislation on this sub- 

ject will take when Congress again 
meets—whether general in scope or 
limited to the matter of exempting pro- 
ducers and gatherers from Federal regu- 
lation—can only be conjectured. What- 
ever its form may be, I think we may ex- 
pect to find little abatement in the pres- 
ent split of opinion, and, consequently, 
great uncertainty as to the final outcome. 
With regard to bills amending Parts 

I and II of the Federal Power Act, the 
situation is somewhat similar, though 
here there is no variance of views among 
the Federal Power commissioners. When 
the hearings on the Miller bills, HR 
2973 (amending Part I) and HR 2972 
(amending Part II) were completed on 
July 11, 1947, Chairman Leonard W. 
Hall of ‘the House subcommittee asked 
the Federal Power Commission to sit 
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down with the industry and with the state 
commissioners to review the situation 
with respect to both bills and, if possible, 
to agree “upon terms of legislation” that 
might be enacted. (Printed Hearings, 
pages 663-671.) These conferences were 
held in November and December, 1947, 
and January, 1948. 

The outcome of the conferences be- 
tween the industry and the commission 
has never been publicly announced, so 
far as I am aware, but it is generally un- 
derstood that no agreement was reached. 
The state commissions, represented by 
the NARUC, and the Federal Power 
Commission were unable to reach any 
agreement on HR 2973, amending Part 
I, but, as to proposed amendments of 
Part II, they reached agreement upon all 
but one point, This agreement, however, 
was not as to the Miller Bill, HR 2972, 
but as to the Cox Bill, HR 3918, which 
incorporates the original NARUC pro- 
posal, dating back to 1943. The Cox Bill 
does not go as far in the direction of 
narrowing Federal Power Commission 
jurisdiction as does the Miller Bill, and 
this is likewise true of the revisions 
agreed upon by the NARUC and the 
Federal Power Commission. 

I would say that there is considerable 
likelihood that amendments to Parts I 
and II, along the lines of the Miller bills 
and the Cox Bill,,will be proposed again 
when Congress meets next January. I 
think it also likely that legislation may be 
reintroduced along the lines of the 
Byrnes Bill, HR 3715. This bill, intro- 
duced during the second session of the 
80th Congress, proposed to amend §§ 
301 and 302 of the Federal Power Act, 
to assure that the paramount jurisdic- 
tion over basic corporate accounts of elec- 
tric utilities shall be vested in the state 
commissions. This bill was briefly re- 
ferred to during the hearings on HR 
2972 and 2973, but was not made the sub- 
ject of a separate hearing and received 
no committee action. 


Aes other important legislative pro- 
posals affecting public utilities and 
public utility regulation, which may be 
expected to become active in the new 
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Congress are: bills proposing to repeal 
or substantially reduce Federal excise 
taxes on communication and transporta- 
tion service; bills proposing to establish 
a United States Department of Trans- 
portation ; bills proposing to govern the 
qualifications and conduct of practition- 
ers before the various Federal admin- 
istrative agencies; and bills relating to 
the taxation of REA codperatives.. 

With respect to state legislation, 1949 
also promises to be an active year, Forty- 
four state legislatures will hold sessions, 
as compared to fifteen this year. Usually, 
state legislative proposals relating to pub- 
lic utilities are of a more or less localized 
nature and do not attract general atten- 
tion throughout the country. Perhaps the 
state legislative proposal most likely to 
attract national interest in 1949 is the Illi- 
nois proposal, sponsored by the Chicago 
Bar Association, to divide the functions 
of the present Illinois Commerce Com- 
mission—the administrative functions to 
be lodged with a new state department of 
public utilities, and the commission to be 
confined to quasi judicial functions. 

We may expect to find more state 


legislation of the character recently en- 
acted in New York, giving the state com- 
missions emergency powers to deal with 
shortages in the supply of natural gas 
and electric energy. There are likely to 
be proposals in some states to confer, 


upon the state regulatory agency, 
authority to regulate rates for propane, 
butane, and other liquefied petroleum. 
Not all states have such authority at the 
present time. An excellent summary of 
1948 and prospective 1949 state legisla- 
tion is to be found in PusLic UTILITIES 
FoRTNIGHTLY, issue of August 12, 1948. 


Court Decisions 


W HILE there do not seem to be any 
court decisions of landmark pro- 
portions pending at this time in the Fed- 
eral and state courts, the year ahead 
promises to turn out a normal grist of 
important utility decisions, 

One case of more than passing interest, 
now before the United States Supreme 
Court, is Public Service Commission of 
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Missouri and Illinois Commerce Com- 
mission v. Interstate Natural Gas Co., 
pending on petitions for certiorari. 
(Supreme Court Dockets 188 and 212.) 
This case is an outgrowth of the Supreme 
Court decision, rendered on June 16, 
1947, in Interstate Natural Gas Co. v. 
Federai Power Commission (331 US 
682). That decision sustained an order 
making substantial reductions in the com- 
pany’s wholesale natural gas rates. When 
the case was remanded to the fifth cir- 
cuit court of appeals, the question arose 
as to whether substantial funds im- 
pounded by that court during the appeal 
proceedings, representing the difference 
between the actual rates and the lower 
rates prescribed by the Federal Power 
Commission, should be refunded to the 
three pipe-line companies which pur- 
chased the gas, or to ultimate consumers, 
located principally in Missouri and Illi- 
nois. In a per curiam decision (166 F2d 
796) the court held, on the authority of 
Central States v. Muscatine, 324 US 
138, that the funds should be distributed 
to the pipe-line companies, without preju- 
dice to the rights of ultimate consumers 
to take such action.as may be available to 
them. The Missouri and Illinois commis- 
sions are seeking writs of certiorari to 
review that ruling. 

Another important case which is on 
the way to the Supreme Court is Pan- 
handle Eastern Pipe Line Co, v. Federal 
Power Commission. The company is 
seeking a writ of certiorari to review a 
decision of the U. S. Circuit Court of 
Appeals, handed down on June 3, 1948, 
sustaining a commission order, 67 PUR 
NS 427, 69 PUR NS 328, granting 
Michigan-Wisconsin Pipe Line Com- 
pany authority to construct a natural gas 
pipe line from the Hugoton field in Texas 
to the Detroit-Ann Arbor area now being 
served by Panhandle. The issues in- 
volved in this proceeding are summarized 
on page 6 of the standing committee re- 
port which has just been issued. 


NE case of general interest to the 
public utility and transportation in- 
dustries has been pending before the 
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Supreme Court since 1944. I refer to 
Georgia v. Pennsylvania Railroad 
(Supreme Court Docket 11). On March 
26, 1945, the court granted the motion of 
the state of Georgia for leave to file a 
complaint invoking the original jurisdic- 
tion of the Supreme Court to enjoin an 
asserted conspiracy among 20 defendant 
railroads to fix abritrary and noncom- 
petitive freight rates to and from 
Georgia (324 US 439). The case is now 
before a special master appointed by the 
court. An interesting phase of this liti- 
gation which may come to a head this 
next year is the effect upon the com- 
plainant’s case, if any, of the enactment 
of the Reed-Bulwinkle Act relating to 
agreements between carriers. 

Before the lower Federal courts there 
are now pending several cases of con- 
siderable general interest. One of these 
is Safe Harbor Water Power Corp. v. 
Federal Power Commission, pending 
before the third circuit court of appeals. 
This case involves an order of the Fed- 
eral Power Commission directing sub- 
stantial reductions in the wholesale elec- 


tric rates of Safe Harbor, which is a 
licensee under Part I of the Federal 


Power Act. Important questions of 
jurisdiction and due process are involved, 
including the question of whether the 
rate-making provisions of Part II repeal, 
by implication, the rate-making provi- 
sions of Part I; whether the commission 
could deduct the book reserve for de- 
preciation in arriving at a net investment 
rate base; and whether the commission 
was in error in allowing only a 5 per cent 
rate of return. 

In the Federal District Court for the 
District of Columbia litigation is now 
pending involving the jurisdiction of 
the Interstate Commerce Commission to 
require a municipal streetcar and bus 
system to enter into joint fare arrange- 
ments with interstate bus lines. This 
case is Capital Transit Co. v. United 
States, Civi] Action No, 3052-48, and is 
another phase of a long-standing juris- 
dictional controversy which once before 
went to the Supreme Court (United 
States v. Capital Transit Co. 325 US 
357). The outcome of this case will 


OCT. 21, 1948 


have special significance for transit sys- 
tems located in such cities as St. Louis, 
Chicago, and New York, where there 
may be a considerable commuter move- 
ment from the city system to short in- 
terstate bus lines. 


I‘ Florida, there is presently an in- 
teresting case involving the validity 
of a 1947 state statute creating a special 
county board established to regulate 
electric rates in that county. That is the 
only county public service commission in 
the country. The case is Florida Power 
Corp. v. Pinellas Utility Board. On July 
23, 1948, the lower court held that the 
county board was constitutionally cre- 
ated. The company is now perfecting its 
appeal to the Florida Supreme Court. 
Federal court proceedings are also pend- 
ing involving this same matter. The U. S. 
District Court for the Southern District 
of Florida dismissed the company’s com- 
plaint on the ground of lack of jurisdic- 
tion, pending consideration of the con- 
stitutional question by the state courts. 
The Federal case is now pending on ap- 
peal in the fifth circuit court of appeals. 

A case is just now being instituted in 
the Federal District Court for the Dis- 
trict of Columbia to test the validity of an 
order of the Federal Communications 
Commission, entered on May 27, 1948, 
authorizing the Western Union Tele- 
graph Company to discontinue company- 
operated offices in six Ohio cities and to 
substitute agency-operated offices under 
the management of local independent 
telephone companies (FCC Docket No. 
8278). The appeal is being brought by 
the Western Union Division of the Com- 
mercial Telegraphers’ Union, AFL, 
which points to the fact that the local 
telephone companies and Western Union 
are competitors in the rendering of com- 
munications service. The union raises 
the question of whether the proposed 
substitution of service is not a violation 
of antitrust laws and, if so, whether the 
Federal Communications Commission 
should not deny the application for that 
reason. 

In connection with this same matter 
there is pending, in the state courts in 
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Ohio, an injunction proceeding, brought 
by the Ohio Public Utilities Commission, 
to restrain the substitution of service 
until Western Union has applied for and 
received approval from the state com- 
mission. This raises the question whether 
the 1943 amendment of § 214 of the 
Communications Act of 1934 operated to 
supersede all state regulatory jurisdiction 
with respect to the abandonment of or 
changes in intrastate telegraph service. 
Western Union says “yes” and the Ohio 
commission says “no.” A similar ques- 
tion is pending before a 3-judge Federal 
District Court in Atlanta, Georgia. 


B™ system rate cases are now pend- 

ing before state courts in Alabama, 
Mississippi, Oklahoma, Tennessee, and 
Vermont. In Oklahoma the case is also 
pending before a Federal District Court. 
It is likely that most of these proceedings 
will come to final decision during the 
next twelve months. Since a number of 
important Bell system rate cases are still 
pending before the state commissions, it 
is not improbable that some of them will 
find their way into court in the year 
ahead. The first comprehensive state 
court decision in this series of cases was 
that handed down by the Georgia 
Supreme Court on July 15, 1948. The 
decision came too late for inclusion in 
this year’s standing committee report. 
Some of the other pending Bell system 
court cases may be expected to produce 
decisions of general significance in the 
regulatory field. 


Federal Commission Proceedings 


pars now to a review of pending 
and prospective Federal commission 
proceedings, it is clear that the balance 
of 1948 and all of 1949 will be an active 
period. As indicated in the summary of 
the standing committee report, the most 
important proceeding now pending be- 
fore the Interstate Commerce Commis- 
sion is the Government Reparations 
cases. I understand that we are to hear 
from Mr. Matthias on this during the 
panel discussions. (See page 581.) 
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There is talk now of another railroad 
application for an additional freight rate 
increase. Those who are familiar with 
the general freight rate cases of the re- 
cent past—Ex Parte 148, Ex Parte 162, 
Ex Parte 166—know that the filing of 
another application will mean the insti- 
tuting of proceedings of nation-wide im- 
portance and scope. 

Two or three § 13 proceedings, in- 
volving the question of whether the Fed- 
eral agency should require intrastate rate 
increases, are now pending before the 
Interstate Commerce Commission, and 
these are likely to come to conclusion 
during the next few months. The filing 
of additional § 13 cases seems not un- 
likely, as state commissions grind out 
their final orders in proceedings which 
ig the lately concluded Ex Parte 
166. 

Before the Federal Communications 
Commission there does not appear, at the 
moment, to be any proceeding of out- 
standing importance in the field of com- 
mon carrier (telephone and telegraph) 
regulation. This is not true with respect 
to radio regulation, however. The Fed- 
eral Communications Commission now 
has pending a proceeding involving give- 
away broadcasting programs, which is 
attracting general interest. Proposed 
rules which would greatly restrict such 
programs have been issued and the net- 
works and radio stations have been given 
an opportunity to express their views. 

I am not aware of any proceedings of 
unusual general interest now pending be- 
fore the Securities and Exchange Com- 
mission. Of course this agency and all 
other Federal agencies turn out very 
many important decisions and rulings in 
the course of a year, but I am referring 
now to proceedings which are of general 
interest to all members of the Public 
Utility Law Section. 


) ere the most important case now 
pending before the Federal Power 
Commission, from the standpoint of gen- 
eral interest, is the Arkansas Power & 
Light Company Case, FPC Docket No. 
IT-5829. This is an accounting proceed- 
ing, involving the question whether a 
OCT. 21, 1948 





PUBLIC UTILITIES FORTNIGHTLY 


staff report as to the classification and 
treatment of the company’s account, 
should be adopted. The staff’s recom- 
mendations differ substantially from the 
classification and treatment of accounts 
heretofore approved by the Arkansas 
Public Service Commission and now in 
effect. 

This proceeding already has been to 
the United States Supreme Court on the 
question of whether the company was 
entitled to a declaratory judgment as to 
which accounting requirement (state or 
Federal) governs. Arkansas Power & 
Light Co. v. Federal Power Commission, 
331 US 682.. The Supreme Court ruled 
that the appeal procedure provided in the 
Federal Power Act must be followed 
and that no declaratory judgment could 
be obtained. The conflict of accounting 
jurisdiction which has now developed as 
this case comes back to the commission, 
may well find its only satisfactory solu- 
tion in additional Federal legislation. I 
already have mentioned the fact that one 
measure, the Byrnes Bill, HR 3715, in- 
troduced in the 80th Congress, sought to 
solve the problem by making state ac- 
counting regulation paramount. 

The Civil Aeronautics Board will per- 
haps be giving its chief attention, during 
the next year, to the problem of getting 
the air lines on a sound financial basis. 
A general 10 per cent increase has re- 
cently been authorized and other adjust- 
ments, such as discontinuance of reduced 
round-trip fares, are being made by some 
lines. Continuing in this direction, the 
board is now considering the advisability 
of terminating the free-meal practice— 
a practice which is understood to cost the 
air lines around $10,000,000 a year. One 
of the most important certificate cases 
which will come to a head this next year 
is the one involving the application of 
Pan American Airways to render domes- 
tic passenger service between principal 
points in the United States. 


State Commission Proceedings 


Fe the state commissions, the year 
ahead is likely to be a busy one, with 
many interesting regulatory problems to 
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solve. We have passed the hump on Bell 
system telephone rate cases before state 
commissions, but a number of important 
decisions have yet to be handed down. 
There may be some increase in the num- 
ber of applications for rate increases filed 
by independent telephone companies, as 
the independents have been somewhat 
slower than the Bell system in pressing 
their demands for additional gross rev- 
enue to offset the ever-rising wage and 
material bill. 

I think we may look for a substantial 
increase in rate proceedings involving 
electric utilities. Up to now there has 
been relatively little activity in this field 
as compared to telephone and common 
carrier rates. This may be due to a lower 
ratio of the wage bill to total operating 
expenses in the electric industry, and a 
correspondingly minimized effect of 
wage and salary increases. But inflation 
is catching up with the electrics as it al- 
ready has with most other types of utili- 
ties, and it accordingly seems inevitable 
that electric rate cases will play a more 
prominent role in state commission ac- 
tivity than they have in the recent past. 

What is true of the electrics is also 
probably true of gas distributing com- 
panies. Stable or reduced wholesale 
prices have held consumer rates down 
until now. But with operating expenses 
continuing to rise, the pressure for rate 
increases becomes greater and greater. 

The transportation industry has been 
in the forefront in seeking rate and fare 
increases to match rising costs. This is 
likely to continue, but perhaps the peak 
of rate-making activity already has been 
reached. I say this because it is becoming 
rather generally recognized that many 
transportation rates and fares are reach- 
ing the point of diminishing returns, and 
that if additional relief is required it 
must be sought in other directions. 


I’ is possible that the state supreme 
court decisions in Wisconsin (City 
of Two Rivers v. Commonwealth Tele- 
phone Co. 73 PUR NS 97) and Georgia 
(Southern Bell Telephone Co. v. Georgia 
Public Service Commission, decided on 
July 15, 1948) may discourage a tend- 
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ency toward experimentation in state 
commission rate making. Such a trend 
seemed to be developing a year ago, and 
that fact was commented upon in the re- 
marks which Francis X. Welch, chair- 
man of the 1947 standing committee, 
made in presenting his report to this sec- 
tion at Cleveland last year. As a result 
of the Wisconsin court decision, the Wis- 
consin commission’s attempt to set rates 
without fixing a rate base, or any other 
basis for determining the reasonableness 
of rates, was set aside. In Georgia, the 
court decision held invalid an attempt to 
disallow certain operating expenses on 
the ground that employee efficiency had 
decreased, and that high labor costs were 
only temporary. 

But while the prospect is for continued 
use of customary rate-making techniques, 
there are certain practices which seem to 
be coming more into vogue and which 
may be expected to be used in 1949, One 
of these is the practice of permitting rate 
increases to go into effect on a temporary 
basis, under a bond arrangement, pend- 
ing a more leisurely exploration of the 
merits of the application for long-range 
increases. 

There is also the recent tendency to 
take into account the quality and ade- 
quacy of service in fixing rates—allow- 


ing smaller increases where the value of 
the service has been found to be de- 
creasing. This tendency is particularly 
noticeable in rate cases involving the 
smaller independent telephone com- 
panies. Another practice which has re- 
cently been followed by some commis- 
sions is to put definite termination dates 
on authorized rate increases. This has 
been done on the theory that present 
conditions are abnormal and that the 
commission should preserve an oppor- 
tunity to reéxamine the situation at a 
later date. 


Conclusion 


N this brief glance at the regulatory 

horizon I have perhaps indulged in 
too much speculation and prognostica- 
tion. It may be that political upheavals, 
or the exigencies of the international 
crisis, or the explosive force of uncon- 
trolled inflation—or all of these, or some- 
thing else—may present us with an en- 
tirely different picture than I have por- 
trayed. But, absent something cataclys- 
mic, there does not seem to be any im- 
mediate prospect of a “new look” in regu- 
lation in 1949. We do face an active and 
interesting year, and the 1949 standing 
committee will not lack important de- 
velopments to report to this section. 





The Government 


railroads of the United States 
reached their highest efficiency and per- 
formed their greatest service to the 
American people. This has been gen- 
erally recognized both by the public at 
large and by government officials. In 
recognition of the great war service of 
the railroads, President Truman, on 


*Vice president and general counsel, Great 
Northern Railway Company. 
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Reparation Cases 
Against the Railroads 


By EDWIN C. MATTHIAS* 
LB see the second World War the 


March 8, 1946, presented the Medal for 
Merit to Mr. Pelley, at that time presi- 
dent of the Association of American 
Railroads. 

But memory is short. Less than two 
years after the close of the war the rail- 
roads faced, and face today, the greatest 
crisis in their history. I do not refer to 
the difficulties involved in providing for 
improved service to meet peacetime 
economy, nor to the difficulty in obtain- 
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ing new equipment to meet the increased 
demands. I refer toa crisis produced by 
political chicanery, conceived in the anti- 
trust division of the Department of Jus- 
tice, and either designed to reduce the 
American railroads to physical and 
financial impotency or instigated with 
reckless disregard of the possible effect 
upon the railroads and the economy of 
the country. 


op government demands a kickback 
of between $2 billion and $3 billion 
on its wartime freight bill and the Ben- 
der subcommittee wants an additional 
kickback of $700,000,000. The govern- 
ment has filed 16 cases asking the Inter- 
state Commerce Commission to award 
the United States reparations on wartime 
shipments, which the Department of Jus- 
tice estimates will amount to between 
$2 billion and $3 billion. These suits are 
not based on errors in applying railroad 
tariffs. The complaints charge that the 
rates paid by the government were un- 
reasonable for the service rendered. 
Long after the service was performed, 
when records and witnesses are scattered 
and public appreciation of wartime serv- 
ice has faded, with knowledge that the 
railroads paid 853 per cent on their war- 
time profits to the government in taxes 
and that during the war years the rail- 
roads actually earned less than 5 per cent 
on their invested capital, the government, 
through the antitrust division of the De- 
partment of Justice, demands a kickback 
on the amount it paid for service per- 
formed. 

The amount involved in these suits 
does not include the $700,000,000 which 
the Bender subcommittee claims to have 
been collected by the railroads from the 
government in the form of overcharges 
as a result of alleged misinterpretation of 
railroad tariffs, 


gf Be government looks at only one 
side of the ledger. It refuses to bal- 
ance undercharges against overcharges. 
The Bender subcommittee report + 
not take account of the undercharges on 
government shipments resulting from 
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the same type of errors, although the 
government is only entitled to the differ- 
ence between the total amount of the 
overcharges and the total amount of the 
undercharges, if that difference is in 
favor of the government. If the differ- 
ence is in favor of the railroads, they, of 
course, would be entitled to recover from 
the government, 

While the Bender subcommittee report 
is not the subject of this talk, I mention 
it because it becomes a part of the whole 
diabolical political scheme. 

In the reparation suits the government 
likewise ignores the multitude of rates 
that were less than reasonable for the 
service rendered. In other words, the 
government disregards the payments 
made for railroad service rendered 
where the railroads could have lawfully 
charged higher rates than were charged. 
In both instances the government has 
failed to balance accounts as is done in 
all business and as the railroads are en- 
titled to have done under the law. 


5 government already has saved 
over $3 billion on its wartime 
freight bill. Railroad rates paid by the 
United States during the war were in no 
instances higher, and in nearly every case 
were substantially lower, than those paid 
by ordinary commercial or private ship- 
pers. 

In the first place the government was 
entitled under the law to land-grant rates 
on military or naval property moving for 
military or naval, and not for civilian, 
use, 

Land grant rates are in general 50 per 
cent of the rates collected for like or 
similar commercial service and are ap- 
plicable over almost all major railroads 
west of the Mississippi river, over a lar 
part of the major railroads in the south- 
eastern part of the United States, and 
over a small portion of the eastern rail- 
roads, 

While all railroads did not receive land 
grants from the government, many years 
ago competition for government business 
forced nonland-grant roads to meet the 
land-grant rates. The contracts under 
which this was brought about are known 
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as Equalization Agreements. For all 
practical purposes such rates, whether 
fixed by statute or by such Equalization 
Agreements, are known as land-grant 
rates, 

On March 26, 1945, Mr. Boren of the 
Committee on Interstate and Foreign 
Commerce reported to the House of 
Representatives, and it was printed in 
the record of the House of that day, that 
up to June 30, 1943, the railroads had 
contributed to the government, on ac- 
count of land-grant reductions, an esti- 
mated amount of $580,000,000 and that 
such reductions in favor of the govern- 
ment were continuing at the rate of ap- 
proximately $20,000,000 a month. 

At this rate the government saved 
$480,000,000 during the succeeding two 
years of war, making a total saving on 
land-grant rates of over one billion dol- 
lars. But according to testimony given 
before the Bender subcommittee on July 
7, 1948, by Assistant United States At- 
torney General Kilday, who is in charge 
of the reparation suits for the govern- 
ment, land-grant rates saved the govern- 
ment at least $3 billion. Thus it will be 


seen that the government paid much less 
for transportation during the war than 
was paid by the general public. It actu- 
ally got its rates at a bargain. 


HE government repudiates its con- 
tracts with the railroads. Under 

the Interstate Commerce Act the rail- 
roads may furnish transportation to the 
public only at regularly established rates 
published in tariffs prescribed by the In- 
terstate Commerce Commission. But the 
law authorizes the railroads to furnish 
transportation to the United States at re- 
duced rates which need not be published 
at all. Rates thus made for the govern- 
ment are known as § 22 rates because 
they are authorized by that section of the 
Interstate Commerce Act. Such rates 
may be even less than reasonable since, 
under § 22, the railroads may, if they de- 
sire, furnish transportation to the gov- 
ernment without any charge whatsoever. 
During the second World War the gov- 
ernment undertook to negotiate § 22 rates 
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with the railroads with respect to the 
transportation of various and sundry 
commodities and munitions of war and 
the railroads and the government en- 
tered into certain agreements or contracts 
establishing such § 22 rates, 

While the shooting was on, the gov- 
ernment was pleased with the bargain it 
had made. Brigadier General W. J. Wil- 
liamson, chief of the War Department 
Traffic Control Division, told the House 
subcommittee of the Committee on Ap- 
propriations, in June, 1945, that these 
readjustments of rates “granted volun- 
tarily by the carriers” “reflect rates as 
low as, or lower than, would be pre- 
scribed by the Interstate Commerce 
Commission on the same commodities 
and would save the government upwards 
of $150,000,000 a year during the war.” 

With the shooting war over and the 
open season on the railroads again in 
full swing, the politicians decided that 
some of these § 22 rates were more than 
reasonable (in other words, more than 
legal) for the service rendered and that 
the government could repudiate the § 22 
rate agreements under the theory that 
government officers cannot make a valid 
contract to pay more than a reasonable 
rate, 

So by disowning its own brain child, 
which it so proudly acclaimed at birth, 
the government seeks to establish as rea- 
sonable, rates as low or lower than such 
§ 22 rates, and then, by land granting 
such rates, to obtain an additional reduc- 
tion under the rates to which it agreed. 

If this were the case of a private citi- 
zen playing a Houdini like that on the 
government, the Department of Justice 
would see that a grand jury returned an 
indictment against the private citizen be- 
fore the sun set on the day of his trans- 
gression. 


F the railroads have to turn their 

pockets inside out they will have to 
make a tremendous increase in rates to 
commercial shippers. The income of the 
railroads during the war was derived 
from two principal sources: (1) from 
revenue on commercial shipments and 
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(2) from revenue on government ship- 
ments. Of course, there was a big vol- 
ume of railroad business during the war. 
But there was no increase in rates. And 
labor and material costs were much 
higher. Before the war a large number 
of railroads were in bankruptcy. The 
wartime traffic enabled such roads to get 
on the right side of the ledger but the 
average earnings of railroads in general 
were still less than a reasonable return. 
Accordingly no reserve was built up by 
the railroads which can now be used for 
paying reparation awards. 

If during the war the government had 
obtained a reduction in rates on wartime 
traffic (amounting to any substantial 
part of the reparations it now seeks) the 
resulting decrease in railroad operating 
revenue would have compelled the rail- 
roads to ask the Interstate Commerce 
Commission for an increase in rates on 
commercial traffic. For the same reason 
if the railroads are now ordered to turn 
their pockets inside out for the benefit 
of a profligate government, the only 
means available for the railroads to keep 
their heads above water is by a tremen- 
dous increase in rates to commercial 


shippers. 


We would the Department of 
Justice take us? The large rate in- 
creases that would be required to meet 
the government’s demands would mean 
stagnation of business, inadequate rail- 
road service, and ultimate degeneration 
of the railroad industry with disastrous 
effects upon the national economy. 

The railroads must restore and prop- 
erly maintain their physical properties 
which are badly worn and depleted by 
the record traffic demands of war. This 
wear and depletion resulted mainly from 
the heavy war traffic on which the De- 
partment of Justice now wants a refund. 

The railroads are in need of freight 
cars of all types to speed the crops and 
manufactured products to market, They 
are in need of larger and faster locomo- 
tives and additional improved passenger 
cars. Between one and two billion dol- 
lars is needed for the purchase of this 
equipment but there will be no money for 
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such necessities if it must be used to sub- 
sidize the politicians. 

The government found the railroads a 
fruitful source of income during the sec- 
ond World War. Those lines which car- 
ried the great bulk of the wartime traffic 
paid the government $3,700,000,000 in 
taxes and this amount was collected on 
the identical earnings which.the govern- 
ment would now take away from the 
railroads in the form of reparations. 

The railroads cannot obtain any tax 
refunds if the government is successful 
in the reparation cases. The Commis- 
sioner of Internal Revenue so advised 
the Bender subcommittee in a letter dated 
May 14, 1948. Nevertheless, the Depart- 
ment of Justice, supposed to be engaged 
in dispensing justice, has failed to recom- 
mend to Congress the enactment of legis- 
lation that would obligate the govern- 
ment to return the taxes if it obtains a 
refund of the revenue on which the 
taxes were paid. 

Taking into consideration the $3 bil- 
lion saved on land-grant rates, the $600,- 
000,000 saved on § 22 rates, and the $3,- 
700,000,000 paid in taxes, the railroads 
of the country contributed over $7 billion 
toward the cost of the second World 
War. What other industry equaled that 
record? If the railroads are now to be 
milked dry and their properties sold at 
sheriff’s sale to satisfy the kickbacks de- 
manded they will be a gone goose and the 
government will not have a goose in the 
next emergency to lay a golden egg. 

Should reparation awards in substan- 
tial amounts be made there is only one 
source other than an increase in rates to 
commercial shippers from which the 
money could be obtained to pay them; 
to wit, from the government to pay the 
government. 

No one thinks that the money could be 
borrowed from the United States with- 
out creating a clamor from the politicians 
for government operation of the rail- 
roads. 

It is entirely likely that there are 
elements in the government that want to 
bring about the socialization of basic 
American industries. The railroads 
would only be the entering wedge. 
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If war should come again, either in 
this country or in Europe or Asia, the 
ability of the American railroads to meet 
the demands of war traffic would be es- 
sential to victory. Their ability in this 
respect is seriously threatened by the 
transportation policies of the Depart- 


ment of Justice at Washington. The at- 
tack upon the railroads viewed in the 
light of the recent disclosures of com- 
munistic activities in government de- 
partments obviously poses the question 
whether a sinister effort is being made 
to cripple our transportation system. 





The Federal Power Commission—and Natural Gas 


By WILLIAM A. 


N June 21st, this year, ended the first 

decade of Federal regulation of the 
natural gas industry. During these ten 
years, much of legal significance has hap- 
pened and new principles and techniques 
of regulation have been established in the 
Federal sphere. At the threshold of the 
second decade under the Natural Gas 
Act, we can assume that there will be no 
radical change from the rules of rate 
making conceived by the Federal Power 
Commission and dedicated to the proposi- 
tion that Smythe v. Ames and fair value 
are forever buried. A Supreme Court 
sympathetic, shall we say, to the doc- 
trine of administrative finality, has 
evolved the theory of the “end result” or, 
as Mr. Justice Jackson labeled it, the 
end justifying the means. 

The greatest activity today under the 
Natural Gas Act does not revolve around 
rates. It is easy to see why. A gas supply 
for a pipe line generally is committed for 
about twenty years. So long as that sup- 
ply lasts, gas is being sold on a past 
original cost basis from a pipe line con- 
structed at half today’s prices, with de- 
preciation constantly eating into the rate 
base. 

Increased costs of operation un- 
doubtedly will require some upward re- 
vision of rates in the coming years, but 
no new legal principles need be evolved, 
unless the commission, after a decrease 
in material prices, decides that the fair 
value rule ought to be tried out again. 
This discussion will leave rate regulation 
as it is and devote itself to those legal 
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problems revolving around jurisdiction 
and resulting from the insatiable demand 
for natural gas not only in the areas 
previously served with it, but from manu- 
factured gas distributors as well. 


OR many years, the rule as I have 

known it, has been that an adminis- 
trative body has only such powers and 
jurisdiction as are set forth in the ena- 
bling statute, although a liberal construc- 
tion has been followed in testing the 
validity of orders made under specific 
sanction. That, as the courts sometimes 
say, is so well established that citation 
of authority is unnecessary. 

The Federal Power Commission has 
developed a reverse curve on that rule. 
It determines what course of action its 
collective judgment deems advisable, in- 
fluenced by personal views, and then 
seeks to justify its orders by interpret- 
ing the act accordingly. The FPC rule 
is that the commission has all regulatory 
power over natural gas companies neces- 
sary to accomplish the desired result un- 
less specifically excluded by the act in un- 
mistakable terms. 

When the Lea Bill was being enacted 
into the Natural Gas Act, the expressions 
found in the report of the House Com- 
mittee on Interstate and Foreign Com- 
merce and the discussions in the debate 
on the bill stressed the intent not to sup- 
plant state regulation but only to fill in 
the gap resulting from the Supreme 
Court’s decisions that sales of gas at city 
gates were free from state control, and 
so § 1 in announcing the purpose and 
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application of the act clearly stated that 
its provisions “shall not apply to the local 
distribution of natural gas or to the facili- 
ties used for such distribution or to the 
production or gathering of natural gas.” 
These few words have been productive 
of much litigation, consternation on the 
part of gas producers, a division of opin- 
ion among the commission members, and 
a battle between the commission (aided 
and abetted by certain newspaper column- 
ists) and the oil and gas industry over 
the Rizley-Moore Bill, HR 4051, passed 
by the House on July 11, 1947, but killed 
by the Senate Interstate Commerce Com- 
mittee in July, 1948. 


HE power of the Federal Power 
Commission to regulate the price 
charged by a producer for natural gas 
sold and delivered in the field where pro- 
duced after being gathered to a delivery 
point first arose when the commission 
sought to suspend an increase in price for 
gas sold by Columbian Fuel Corporation, 
cited 35 PUR NS 3. Then, in the Cana- 
dian River rate case, cited 324 US 581, 
the company contended that the produc- 
ing and gathering exemption freed its 
production properties from regulatory 
control. In the Supreme Court, the com- 
mission’s right to include production 
plant in the rate base for an allowable 
return was upheld, but the minority 
opinion by the late Chief Justice Stone 
was a clear exposition of the fallacy of 
that view. In this case was delivered the 
now famous opinion of Mr. Justice 
Jackson, expressing his disagreement 
with the method of applying an original 
cost rate base to the production of gas, 
although concurring in the judgment. 
Meanwhile, the commission had de- 
cided the rate case of Interstate Natural 
Gas Company, 48 PUR NS 267. Sales 
were made in the field to three other 
pipe-line companies, the gas being gath- 
ered and delivered at a central point. 
The commission took jurisdiction over 
these sales. Language was used that in- 
dicated an interpretation of the produc- 
tion and gathering exemption clause 
limiting its application to the physical ac- 
tivities involved. The Fifth U. fe Circuit 
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Court of Appeals sustained jurisdiction, 
one judge dissenting. The Supreme Court 
at first denied certiorari, then granted a 
rehearing. During all this time, many 
articles were written and discussion was 
endless on the correct interpretation of 
the commission’s opinion. 


N a few isolated instances, the com- 

mission, acting upon petitions of pro- 
ducers, had found them not to be natural 
gas companies by reason of sales made 
to nonaffiliated interstate pipe lines. But 
the controversy continued to wax hot 
and finally Representative Rizley and 
Senator Moore, both of Oklahoma, intro- 
duced companion bills in Congress in 
February, 1947. The proposals clearly 
excluded all production and gathering 
from jurisdiction, provided for a pre- 
vailing field price allowance for pipe-line 
produced gas, and limited the commis- 
sion’s jurisdiction to the interstate move- 
ment of natural gas and sales for resale. 

During the extensive hearings in April 
and May, 1947, the commission advised 
the committee that its report in the gen- 
eral investigations in Docket G-580 was 
soon to be made, that the Supreme Court, 
in deciding the Interstate Case, soon to 
be argued, might remove the doubts and 
fears of the producers, and that nothing 
should be done at the time. Resort was 
made to getting a letter from President 
Truman advising against action.’ Scarce- 
ly had this happened when the Supreme 
Court on June 16th came out with its 
unanimous opinion, cited 331 US 682, 
69 PUR NS 1. This upheld FPC juris- 
diction and used language that really 
caused consternation among all produc- 
ers throughout the midcontinent area. 
The House committee thereupon re- 
ported the bill for passage and by a vote 
of 254 to 64 (112 not voting) it was 
adopted by the House of Representatives, 
on July 11, 1947. 


HE Senate subcommittee on July 
Ist heard Chairman Nelson Lee 


1Hearings on HR 2185, House Committee 
on Interstate and Foreign Commerce, 80th 
Congress, Ist Session, pages 10-12. 
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Smith,? speaking for the commission, say 
“Tt is not the position of the commission 
that the act cannot be improved or that 
it should not be amended. On the con- 
trary, the commission initiated its own 
natural gas investigation for the express 
purpose of thoroughly examining and 
appraising both the existing statute and 
its own policies and procedures there- 
under. . . . From the beginning it has 
been understood that the result would 
be the recommendation of needed 
changes.” 

He added: “The Federal Power Com- 
mission has never recommended that you 
kill off or report unfavorably the Rizley 
Bill. It does not ask that you do so now.” 
Chairman Smith then stated the com- 
mission urged that action on legislation 
be deferred, “except with respect to the 
one pressing matter of independent pro- 
duction and gathering.” Language to ex- 
clude jurisdiction over the producer and 
gatherer selling at arm’s length was sug- 
gested and later embodied in HR 4099, 
introduced July 7, 1947, by Congress- 
man Priest of Tennessee. In a letter to 
Chairman Wolverton of the House com- 
mittee, Chairman Smith wrote: “The 
Federal Power Commission urges the 
enactment of this bill at this time to make 
it perfectly clear that independent pro- 
ducers and gatherers of natural gas are 
exempt from the provisions of the 
Natural Gas Act and the jurisdiction of 
the commission.” 


ONGRESS recessed without taking any 
further action respecting this legis- 
lation. During the recess, the commission 
re ge Order No. 139, on August 7, 


1947. This order expressed the commis- 
sion’s interpretation of the exemption of 
“producing or gathering”; namely, that 
the commission should have no jurisdic- 
tion over “arm’s-length sales of natural 
gas by independent producers and gath- 
erers, made during the course or upon 
completion of production and gathering.” 
This rule was adopted, so states the order, 


2Hearings on S 734, Senate subcommittee 
on Interstate and Foreign Commerce, 80th 
Congress, Ist Session, page 95. 
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to relieve any uncertainty resulting from 
the decision of the Interstate Case. 

Assurance was given to independent 
producers and gatherers that they could 
sell at arm’s length and deliver gas to in- 
terstate pipe lines without assertions of 
jurisdiction over them. Commissioners 
Smith, Wimberly, and Olds joined in 
approving this order. Commissioner 
Draper dissented, saying that the exemp- 
tion stated by the order went beyond 
anything said in the Interstate opinion, 
and that the commission “must look for- 
ward to the next session of Congress for 
positive legislation clearly defining its 
power.” 

Hearings were resumed by the sub- 
committee of the Senate Committee on 
Interstate and Foreign Commerce in 
February, 1948. At this juncture, the 
final report in Docket G-580 was made 
public, disclosing a sharp cleavage be- 
tween Commissioners Smith and Wim- 
berly, who proposed and favored certain 
amendments to the act, and Commission- 
ers Olds and Draper, who now took the 
position that no amendments “in any 
fundamental way” should be considered. 
This in effect meant no amend- 
ments whatsoever. Commissioner Draper 
stated: “I am more than ever convinced 
that the Natural Gas Act is a workable 
statute as it stands.”* He joined with 
Commissioner Olds in recommending: 


The Federal Power Commission should 
watch the field price situation to determine 
when the trend toward concentration of con- 
trol of gas reserves reaches a point where 
effective competition is destroyed and even- 
tually monopoly prices are substituted for 
competitive prices. Should such a situation 
develop, there would appear to be no recourse 
but Federal regulation of all sales of gas in 
interstate commerce. 


N an effort to separate the production 
and gathering question from the con- 
troversial parts of the Rizley-Moore Bill, 
Senator Reed of Kansas introduced S 
2757, which dealt only with production 
and gathering and the sale at arm’s 


8Hearings on HR 4051, Senate subcommittee 
on Interstate and Foreign Commerce, 80th 
Congress, 2nd Session, page 230. 
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length of gas to a natural gas company. 
Commissioners Smith and Wimberly in 
reporting on the bill offered certain modi- 
fications and changes designed to limit 
the exclusion of jurisdiction solely to 
sales by producers and gatherers who 
have no interstate pipe-line operations. 
Once again, Commissioners Olds and 
Draper strongly opposed anything except 
the most limited form of exemption. 
Their proposal is found in the individual 
views of Senator Stewart found in the 
subcommittee’s report on the Rizley- 
Moore Bill. Under its terms, exemption 
is extended only to sales by those engaged 
only in production, gathering, or process- 
ing of natural gas, and even that exemp- 
tion could be removed by the commis- 
sion after a hearing and findings by the 
commission : 


(1) that by reason of affiliation, or price- 
fixing agreement, arrangement, understand- 
ing, scheme, or other device, or dominant 
position in a producing field or fields there 
is liable to be an absence or restraint of free 
and independent competition, or (2) that 
there is an absence of arm’s-length bargain- 
ing in such transactions .. . 


The commission could then determine 
it is necessary or appropriate in the pub- 
lic interest for the protection of ultimate 
consumers to regulate the sales of natural 
gas to a natural gas company, and could 
—— price to be charged for the gas 
so 


by a person or persons engaged only in 
the production, gathering, or processing of 
natural gas, including the production, gath- 
ering, or processing hereof as an incident to 
the production of oil . 


An explanation of “an an amendment 
was made in a letter of February 23, 
1948, to the Senate committee from Com- 
missioners Olds and Draper. The reser- 
vations of jurisdiction set forth in the 
Columbian Fuel Corporation Case would 
be enacted into the act. Here is an ex- 
ample of the regulatory technique men- 
tioned at the outset of this discussion. 
These reservations of potential jurisdic- 
tion over all sales by producers are not 
now stated in the act. They have been 
enunciated by the commission as the prin- 
ciples it believes should be followed. 
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This particular Olds-Draper letter says: 


We think such principles are sound, that 
they are in the public interest and are in ac- 
cord with the intent of the Congress in en- 
acting the Natural Gas Act. We do not be- 
lieve that legislation is necessary to insure 
the maintenance of such principles, but we 
have suggested the proposed amendment on 
the assumption that the Congress may de- 
sire to include in the Natural Gas Act the 
statement of principles enunciated in the 
Columbian Fuel Case. 


ERE is a clear-cut statement of the 

Olds-Draper concept that prin- 
ciples which they believe should be en- 
forced may be adopted by Congress if it 
so desires, but the absence of any such 
provisions in the act will not deter them 
in deciding which sales should be and 
which should not be regulated by the 
commission. It is significant that in the 
Interstate Case the Supreme Court ex- 
pressly refrained from passing on the 
validity of the jurisdictional tests an- 
nounced in the Columbian Fuel Case. 

When the Senate committee, just prior 
to adjournment last July, refused to 
recommend any legislation for passage, 
the whole question of the commission’s 
jurisdiction was left in the confused state 
which every member of the Senate sub- 
committee believed demanded clarifica- 
tion. 

Since the principles of regulation are 
fast becoming based upon the views of 
the individual commissioners, it becomes 
important to analyze the concepts stated 
by each. This opportunity is afforded by 
the record made in the hearings in Febru- 
ary before the Senate subcommittee on 
the Rizley-Moore Bill, HR 4051. The 
printed record recently has become avail- 
able. It should be studied carefully. There 
is no doubt that Commissioner Olds is in 
favor of more explicit and detailed regu- 
lation of the natural gas industry. He 
affirmed his belief of jurisdiction over 
the cost of production and gathering of 
natural gas companies, of “certain juris- 
diction over other companies in the pro- 
duction and gathering field,” and that 
“somebody has got to exercise authority 
to limit the unlimited export of gas from 
these producing states, particularly into 
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the areas that are abundantly supplied 
with other fuels.” 


LTHOUGH Chairman Smith in appear- 
A ing before the House committee in 
May, 1947, spoke for the entire com- 
mission, Mr. Olds’ views became 
changed from his study of the record in 
the natural gas investigation G-580. 
From that investigation, there have come 
two sets of conclusions and recommenda- 
tions. 

Chairman Smith and Commissioner 
Wimberly joined in finding that clari- 
fication of certain provisions of the act 
is necessary but that there should be no 
extending of the scope or diminishing 
of the authority of the commission over 
interstate pipe lines in their functions 
of transporting and selling for resale 
natural gas in interstate commerce. Im- 
portant among their recommendations 
are these: 


(1) Clearly exempt independent 
producers and gatherers from regula- 
tion. 


(2) Clarify the nonjurisdictional 


limit over local distribution utilities but 
without leaving any regulatory gaps. 

(3) There should be a reasonable 
commodity value of natural gas pro- 
duced by a pipe-line company recog- 
nized in rate making in lieu of the 
use of the depreciated original cost 
formula. 


Commissioners Olds and Draper are 
opposed to the foregoing conclusions ex- 
cept to the limited extent they would 
exempt independent producers and gath- 
erers, but retaining full potential control 
over all sales by producers if the com- 
mission believes that monopolistic tend- 
encies are developing. 

The need for amendments to the Nat- 
ural Gas Act still remains, Let us hope 
that the atmosphere in which they will 
be considered by the Congress in the 
future will not be surcharged by inflam- 
matory articles by certain newspaper 
columnists, based upon half-truths and 
unjustified assumptions furnished by the 
Federal Power Commission staff. 


HE point of greatest controversy 
was the proposal to allow to natural 
gas companies in fixing rates a value for 
their own produced gas, stated in the 
Rizley-Moore Bill to be the “prevailing 
market price” in the field, and suggested 
by Commissioners Smith and Wimberly 
to be the “reasonable commodity value” 
of the gas. This method was to be in sub- 
stitution for the original cost net invest- 
ment method, the use of which as applied 
to natural gas production had been criti- 
cized in the Hope Case by Mr. Justice 
Jackson. This process gave only a slight 
allowance for gas developed by many 
gas companies from wildcat operations 
and for the actual gas in the ground 
only a fraction of a cent was realized. 
The treatment of gas production as a 
utility operation was believed-not to be 
the method best adapted to the over-all 
public benefit over a long period. Based 
upon the record made by the representa- 
tives of the producing states, Commis- 
sioners Smith and Wimberly concluded 
that the commission should have broad 
discretion in arriving at what the rea- 
sonable commodity value should be, but 
that the fixed rate base method should be 
discarded. The opposition of Commis- 
sioners Olds and Draper, aided by news- 
paper articles published in areas repre- 
sented by Senators on the Senate Inter- 
state Commerce Committee, was suffi- 
cient to block this change in rate making. 
The recently built pipe lines own no 
production but buy gas from producers 
and pay for it what is required to get it. 
Thus a continuance of the rate base 
method operates only on those older lines 
which had acquired gas reserves in the 
days prior to regulation and as a result 
of exploration in unproved areas. So 
long as the original cost rule is applied 
to production the pipe lines will continue 
the practice of buying gas at prices re- 
quired to get it, instead of developing 
their own production. The cost will con- 
tinue to rise and regulation of field prices 
by producers will serve only to make 
future purchases more difficult. The wis- 
dom and fairness of the commodity value 
method eventually will be recognized in 
appropriate legislation. 
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Ce provisions of the Rizley- 
Moore Bill excluded Federal juris- 
diction over local distributing companies, 
which the Federal Power Commission 
holds are natural gas companies solely 
because they own transportation facilities 
which bring gas to the city gate for dis- 
tribution by the same company to local 
consumers, Such a transmission line 
serves no purpose except to enable the 
company to perform its local utility 
function of serving consumers. 
However short the connecting line be- 
tween the city gate and the interstate pipe 
line, the Power Commission asserts juris- 
diction over such a local distributing com- 


It does not limit its exercise of 
jurisdiction to those facilities through 
which gas is moving in interstate com- 
merce but seeks to compel such a local 
company to conform all its accounting 
practices to the commission’s code, which 
constitutes a regulation of local distribu- 
tion facilities. The language of § 1(b), 
excluding the application of the provi- 
sions of the act to local distribution or 
the facilities used for such distribution, 
is given no weight and is thus read out 
of the statute. 

The correctness of the commission’s 
ruling in a case of this sort is being tested 
in the District of Columbia Court of Ap- 
peals in a proceeding to review the com- 
mission’s orders requiring the East Ohio 
Gas Company, operating wholly in Ohio 
and not selling gas for resale, to comply 
with all accounting rules and regulations 
and to prepare an original cost study of 
all its distribution facilities. 

Amendments to correct this assump- 
tion of power were supported by the Na- 
tional Association of Railroad and Utili- 
ties Commissioners. The late John E. 
Benton in speaking for such amendments 
expressed the view that the Power Com- 
mission could have held such a local com- 
pany exempt under § 1(b), and stated 
that all state commissions favored com- 
pelling the Federal Power Commission 
to confine its activities to the national 
sphere. 

The matters which I have discussed 


so far were all involved in the proposed 
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amendments to the act as embodied in 
the Rizley-Moore Bill or in suggested 
substitutions for it. What will be done 
in future congressional sessions can go 
far toward establishing Federal regula- 
tion on a plane comparable to that now 
existing in the states, where regulation 
of gas distributors has been effective in 
the public interest for many years and 
free from the controversies that plague 
natural gas companies in the interstate 
sphere. 


T the end of World War II several 
factors combined to put an unpre- 
cedented demand on the natural gas in- 
dustry. What increases of capacity were 
possible were quickly absorbed by the 
ever growing demand for house-heating 
service and the upward surge of costs to 
the manufactured gas distributor. There 
resulted a contest over the division of the 
available supply that still continues and 
shows no signs of abating. Immediately 
the authority of the Federal Power Com- 
mission under the Natural Gas Act was 
invoked by those facing the difficulty of 
a greater demand than supply. 

Hearings involving the supply of gas 
available to customers of Panhandle 
Eastern Pipe Line Company have given 
rise to several questions involving the 
extent of jurisdiction of the Power Com- 
mission in the allocation of gas in times 
of shortage. Contending that it was exer- 
cising its authority reserved in the Pan- 
handle rate case, the commission held 
numerous hearings at which voluminous 
testimony was given by more than fifty 
distributing utilities, and on November 
25, 1947, entered an order prescribing 
emergency rules and regulations detailing 
the order of curtailment whenever the 
demand exceeded the gas supply. 

In addition to reliance upon the rate 
case, under which docket the emergency 
conditions were considered, the commis- 
sion asserted its authority under §§ 4 
and 5 of the act. It found that firm con- 
tracts contained no provisions for cur- 
tailment in case of a shortage, that dis- 
crimination would result and preferences 
arise, and so the existing schedules were 
unjust, unreasonable, unduly discrimina- 


590 





APPENDIX 


tory, and preferential in violation of § 
4(b) of the act. 

Contracts specifying full requirements 
of the customer or a fixed quantity were 
held subject to the commission’s author- 
ity to amend, alter, or modify them when 
necessary to assure compliance with the 
Natural Gas Act, FPC Opinion No. 161. 

Review proceedings to this order are 
now pending in the Eighth U. S. Circuit 
Court of Appeals. 


A= proceeding was instituted last 
March to develop data on demands 
of customers of Panhandle during the 
current year. A number of dockets were 
consolidated for hearing and the com- 
mission made certain findings which may 
have significant legal effect. Any discus- 
sion of the various and conflicting claims 
considered in that proceeding would not 
be useful here—but the commission in- 
terpreted the rights and obligations of 
Panhandle and certain of its customers, 
ordered deliveries of gas to be made in 
certain amounts, and even ordered the 
installation of devices to control the hour- 
ly rate at which one customer could take 
gas. In an opinion of 62 pages (FPC 
Opinion No. 166) the commission dealt 
in detail with every aspect of the opera- 
tions of the pipe line and its customers. 
How far this assumption of detailed 
management authority can continue is a 
problem of serious import to all factors 
of the industry. It well may be that only 
a full supply of gas will end this period 
of controversy over the authority of the 
commission over contracts for a firm 
supply and the power to allocate gas on 
the basis of requests for it in disregard 
of contracts containing firm obligations 
to buy minimum quantities, 

In recent years the commission has 
adopted the practice of imposing condi- 
tions upon the issuance of certificates of 
public convenience and necessity which 
reserve to it a large measure of control 
over all deliveries. Commissioner Olds 
asserts that the commission has authority 
to regulate the use of gas through the 
condition method.* 


- Hearings on HR 4051, subcommittee, page 
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By this practice Texas Eastern was 
required to divert gas from its customers 
to those served by Panhandle Eastern 
and to serve utilities with which there 
were no contract relationships and to 
which no service was proposed (FPC 
Opinion No. 157). 


NCOURAGED by this tendency on the 

commission’s part, numerous utili- 
ties recently have sought to obtain an al- 
location of gas from facilities proposed 
by Texas Eastern for service under 
specific contracts amounting to 75,000,- 
000 cubic feet per day, These interveners 
request 70 of the 75,000,000 additional 
capacity, for which a certificate is sought 
to render a specific service. 

In granting a certificate to Trans-Con- 
tinental Gas Pipe Line Company, Docket 
G-704, the commission retained complete 
control over deliveries to all customers 
and even imposed a requirement that 
Trans-Continental should study the 
feasibility of underground storage so as 
to eliminate the sale of gas on an inter- 
ruptible basis. 

These points are mentioned to demon- 
strate how rapidly the commission is ex- 
tending its control over the operations of 
pipe lines which are now being projected. 
As additional facilities are proposed by 
an existing natural gas company the com- 
mission may very well attempt to impose 
similar control as to previous operations. 

The statute under which the commis- 
sion grants certificates speaks in terms 
of a certificate for the service proposed 
upon a finding that the applicant is able 
and willing to do the service proposed, 
and that it will be required by the public 
convenience and necessity. 

Nothing is said about a certificate be- 
ing issued for a service not proposed. 
The provision authorizing conditions, § 
7(e), says nothing more than the com- 
mission shall have power to attach such 
reasonable terms and conditions as the 
public convenience and necessity require. 

Apparently the commission recognizes 
no limit on this authority. Undoubtedly 
litigation will be required to mark out 
where the legal limit is situated. In pass- 
ing upon the validity of conditions im- 
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posed by the Interstate Commerce Com- 
mission the Supreme Court has held void 
conditions unrelated to matters well with- 
in the scope of the legislative policy.® 


bee eal expressing any considered 
opinion on this source of extended 
commission control it can be said that 
the purpose and policy of Congress in 
enacting the certificate section were to 
give regulatory control over pipe lines 
projected to render service covered by 
the application for a certificate, and to 
protect the public interest as related to 
that service. That Congress intended 
thereby to eliminate any discretion in 
management as to customers and service 
through this indirect way is at least 
doubtful. Had such been the policy of 


at States v. Chicago, St, Paul Ry. 282 


the Natura! Gas Act, there would have 
been included specific provisions defin- 
ing the service obligations of a natural 
gas company similar to those found in 
state statutes regulating local utilities, 
There are specific limitations upon the 
authority of the commission in this re- 
spect, as to enlargement of facilities or 
the required sale of gas to a local dis- 
tributor. 

Amendments to the Natural Gas Act 
and authoritative decisions sharply de- 
fining the limits of power under the pres- 
ent statute will come about in due course. 
The present condition of uncertainty and 
controversy is not good for the consum- 
er or the natural gas company. I do not 
predict when an era of smooth and un- 
ruffled regulation will arrive, but it is 
certain that its advent will be a welcome 
change to conditions now prevailing. 





The Need for Amendments to the 
Federal Power Act 


By OLCOTT D. SMITH* 


The Miller Bills 


HEN Congress establishes a Fed- 

eral agency to regulate an industry 
one might expect or at least hope that 
the scope of the agency’s power over 
the industry would be outlined in a suffi- 
ciently concise fashion so that the in- 
dustry and the agency would not be en- 
gaged in constant controversy over the 
extent of the agency’s powers. If the 
electric or gas industry held this hope 
in 1935 or 1938 it has since proved to be 
vain, Where the authority of the Federal 
Power Commission begins and ends only 
the commission seems to know. The elec- 
tric and gas industry have had their 
views on the subject but the commission 
has usually written the ticket. However, 
in the spring of 1947 the public utility in- 
dustry and the state regulatory author- 
ities were finally given an opportunity 


*Member Hartford, Connecticut bar. 


by the 80th Congress of the United 
States to express themselves on the 
necessity for amendments to the Fed- 
eral Power Act and the Natural Gas 
Act2 

The chief functions of the commis- 
sion are the administration of the Fed- 
eral Power Act and the Natural Gas 
Act. This paper deals only with certain 
problems of the electric industry arising 
under the Federal Power Act and the 
attempts made this past year to amend 
this act. 


HE Federal Power Act consists of 
three parts. The first part, in gen- 
eral, provides for the creation of the Fed- 
eral, provides for the creation of the Fed- 
licenses for the improvement of naviga- 
tion, the development of water power, 


116 USCA 79la et seq. 
215 USCA 717 et seg. 
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and the regulation of licensed projects. 
Part II provides for the regulation of 
electric companies engaged in the sale at 
wholesale or the transmission of electric 
energy in interstate commerce. Part III 
relates to licenses under Part I and in- 
terstate public utilities under Part II and 
contains the procedural and administra- 
tive provisions of the act. 

The original act was adopted in 1920; 
it was amended in 1930 to establish the 
present type of commission ; and it was 
finally amended in 1935 when Parts II 
and III of the present act were added. 

Beginning a few years after the ex- 
tensive amendments to the act in 1935 
the commission started what, ostensibly 
at least, appeared to be a crusade to ex- 
tend its jurisdiction over the electric in- 
dustry of this country. It must be con- 
ceded that the commission’s record in 
the courts has been almost universally 
successful. 8 

The passage of the Federal Water 
Power Act of 1920 and its amendments 
in 1935, although defining to some ex- 
tent the limits of Federal jurisdiction 
over the electric industry, left many 
questions to be answered in the absence 
of congressional amendment, in the final 
analysis only by the courts, Supposedly, 
the 1935 amendments to the act deline- 
ated the jurisdictional authority of the 
commission. However, as more than a 
decade of litigation will show, they pro- 
voked the fundamental question of what 
is an interstate electric utility, the solu- 
tion of which question ex-Chairman 
Manly admitted at times would “require 
the wisdom of King Solomon. . .”* In 
the 10-year period from 1938 to 1948 
the United States Supreme Court de- 
cided seventeen cases in which a con- 
struction of the Federal Power Act was 
required to determine the jurisdiction of 
the commission. The policy of the com- 


8 The cases of Connecticut Light & Power 
Co. v. Federal Power Commission, 324 US 
515, 89 L ed 1150 (1944), and Pacific Power & 
Light Co. v. Federal Power Commission, 307 
US 156, 83 L ed 1180 (1939); 111 F2d 1015 
(1940) are exceptions to the commission’s 
string of victories. 


4 Electrical World, June 23, 1945, page 78. 
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mission seems to have been to claim juris- 
diction in all cases and throw the burden 
of decision on the courts if the utility 
resisted. The result has been that many 
companies have found themselves in the 
position of being faced with the difficult 
decision of voluntarily assuming the ex- 
pense and burden of dual and conflicting 
Federal and state regulation, or resisting 
in litigation with the resultant cost and 
possible penalties. 


HE conviction of the aggressive atti- 

tude of the commission is not 
shared by the electric industry alone. The 
former counsel of the New York Public 
Service Commission stated : 

By their acts, I am convinced that the 
majority of the members of the FPC have a 
deep conviction that state rights belong to 
the horse-and-buggy age.® 
Mr, Justice Jackson, in his dissenting 

opinion in the Hope Gas Case,® accused 
the commission of attributing “a signifi- 
cance to formal classification in account 
keeping that seems inconsistent with ra- 
tional rate regulation.” 

One prolific area of controversy be- 
tween the electric industry and the Fed- 
eral Power Commission relates to actions 
taken by the commission under its classi- 
fication of accounts prescribed for pub- 
lic utilities and licensees, the advent of 
which system has been described as “a 
purge of the industry’s plant accounts.” 

The disputes under the water-power 
licensing provisions of the act have arisen 
over proposals to build projects in 


5 Gay H. Brown in an address before the 
American Institute of Electrical Engineers, 
April 11, 1944. 

34 Pusiic UrTmities FortnicHtLty 667 
(1944). A former member of the Arkansas 
Department of Public Utilities claimed that 
the commission’s “economic philosophy is 
entirely foreign to a capitalistic economy, 
and, therefore, cannot be reconciled with 
the accounting, economic, and legal concepts 
of property or property rights which have 
governed or influenced our American system 
of ‘private enterprise.’” (Issue, November 23, 
1944.) 

6 FPC v. Hope Natural Gas Co. 320 US 
591, 643, 88 L ed 333 (1943). 

7 Electric Light and Power (June, 1945), 
page 90. 
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streams which are claimed by the per- 
son instituting the project not to be 
“navigable waters of the United States” 
under the act.* Anyone proposing to con- 
struct a water-power project is required 
by the act to file a “declaration of inten- 
tion.” The commission thereupon de- 
cides whether or not “the interests of 
interstate or foreign commerce would be 
affected” and if a license is required. The 
company is then free to decide whether 
to accept a license or suspend its project. 


j Fries also arise as a result of the 

aggressive program which the com- 
mission has undertaken to compel com- 
panies to accept licenses for existing de- 
velopments which have been in opera- 
tion for many years—in some cases prior 
to the adoption of the original Water 
Power Act in 1920, The hardships in- 
volved in attempting to apply a 50-year 
licensing statute with its recapture and 
other drastic provisions to a power plant 
built perhaps twenty, thirty, or forty 
years ago are apparent. 

These disputes involving water-power 
licenses center around two objectives 
which the commission has sought to at- 
tain: (1) an enlargement of the test of 
what are “navigable waters of the United 
States,” and (2) an attempt to control 
developments on tributaries which al- 
legedly have an effect, detrimental or 
beneficial, on downstream navigable 


a, yp 

commission has been no less 
strenuous in seeking to sustain the con- 
tention that the provisions of Part II 
of the act give it jurisdiction over intra- 
state companies if such companies buy, 
sell, or transmit any electric energy, no 
matter how little, that may come from 
or go out of the state in which they 
operate. 

With a view towards the accomplish- 
ment of what appeared to be needed re- 
forms in the administration of the Fed- 
eral Power Act, which has been fraught 
with dissension between the Federal 
Power Commission and the state com- 
missions and the Federal Power Com- 


§ Section 23(b) ; 16 USCA 817. 
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mission and the electric and manufactur- 
ing industries, Representative William 
Miller, Republican of Connecticut, in- 
troduced two bills® in the United States 
House of Representatives on April 17, 
1947, which were then referred to the 
Committee on Interstate and Foreign 
Commerce. These bills sought to define 
and delimit the jurisdiction of the com- 
mission rather than to change any of the 
substantive provisions of the Federal 
Power Act dealing with regulatory pro- 
cedures, accounting, and similar matters. 


A of the House Inter- 
state and Foreign Commerce Com- 
mittee held hearings on the bills in 
June and July of 1947, During the hear- 
ings several amendments to the bills were 
offered. (A copy of the bills, as amended, 
was~ published as HR 2972 and HR 
2973.) The witnessé¢s appearing in favor 
of the bills included state officials, manu- 
facturers, and public utility executives, 
including residents of the states of Con- 
necticut, Georgia, Massachusetts, Michi- 
gan, Minnesota, Montana, New York, 
Ohio, Pennsylvania, Virginia, Wiscon- 
sin, and the District of Columbia. The 
bills were endorsed by the Nationa] As- 
sociation of Railroad and Utilities Com- 
missioners, The only opponents consisted 
of members of the Federal Power Com- 
mission and its staff. Pursuant to sugges- 
tions made by the subcommittee during 
the hearings, the proponents of the bills 
appointed a committee, representing the 
electric industry, to meet with the com- 
mission with a view to determining 
whether the commission and industry 
could agree on any amendments to the 
act, what objectives the proponents of 
the bill sought to accomplish, and where- 
in the language of the bills failed to ac- 
complish the expressed objectives. Con- 
ferences were held in December, 1947, 
and February, 1948, but little or nothing 
was achieved, the commission taking 
the position that the amendments pro- 
posed by these bills were neither neces- 
sary nor desirable. 

The over-all objective of the Miller 


® HR 2972 and HR 2973. 
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bills is to define more accurately the 
jurisdiction of the Federal Power Com- 
mission and to limit such jurisdiction to 
that field of regulation in which there 
can be no effective state regulation, They 
seek to avoid duplication of Federal and 
state regulation over the same subject 
matter and interference by Federal regu- 
lation with state regulation, If a public 
utility is subject to state regulation, no 
Federal regulation would appear neces- 
sary. 

Utilities cannot be subject to two 
masters and operate efficiently in the 
public interest. 


N general, the objective of the amend- 

ments proposed to Part I of the act 
by HR 2973, one of the Miller bills, is 
to recognize the interests and rights of 
the states in the development of their 
watersheds and water resources and their 
interests and rights in water utilization 
and control. The bill narrows the defini- 
tion of “navigable waters of the United 
States” to limit the jurisdiction of the 
commission to those waters on which, at 
the time of the inquiry, actual transpor- 
tation of persons or property by boat 
takes place in interstate or foreign com- 
merce, or could take place by then pro- 
posed congressional improvements which 
are practical and economical. It permits 
the continued maintenance of state- 
authorized projects constructed prior to 
June 10, 1920, in navigable waters and 
prior to August 26, 1935, in non-naviga- 
ble waters ; provides for licenses on non- 
navigable tributary waters, limited to 
protecting the navigable capacity of 
downstream navigable waters ; eliminates 
all the conditions of a license except 
maintenance requirements for projects of 
not more than 2,000 horsepower installed 
capacity and for projects occupying not 
more than 15 per cent of public lands; 
authorizes the issuance of licenses even 
though they may not be required and the 
cancellation of licenses for projects no 
longer requiring them; requires all 
licenses to run for fifty years from date 
of issue rather than 1920, unless a short- 
er period is agreed upon; and provides 
that it shall have no effect on the com- 


pensable or noncompensable character of 
water rights. 

In general, the objective of the amend- 
ments proposed to Part II of the act by 
HR 2792, the other Miller Bill, is to 
amend the Federal Power Act so as to 
prevent the Federal Power Commission 
from exercising jurisdiction over intra- 
state electric utility companies entirely 
subject to state regulation. 


HE bill eliminates from the jurisdic- 

tion of the commission (a) an in- 
trastate company engaged in iocal dis- 
tribution which receives and transmits or 
sells within the state out-of-state energy, 
(b) an intrastate company selling energy 
which goes out of state if the principal 
purpose of the sale is not interstate, (c) 
an intrastate company engaged only in 
interstate emergency, economy flow, and 
involuntary exchanges, which terms are 
defined, (d) an intrastate company buy- 
ing from, selling to, or transmitting to 
or from a governmental agency, energy 
that may have crossed a state line, (e) 
a company which has ceased to be sub- 
ject to the jurisdiction of the commis- 
sion, and (f) an intrastate company ex- 
changing with another company energy 
not in excess of 5 per cent of the energy 
generated and purchased by both com- 
panies. 

The bill does not have as its objective 
the elimination of Federal Power Com- 
mission jurisdiction over companies hav- 
ing facilities which cross state lines ; nor 
does the bill exempt any company from 
full and complete regulation by either 
state or Federal authority. 

These bills deal with one of those situ- 
ations in which there is concurrent Fed- 
eral and state jurisdiction under our 
dual system of government and with re- 
spect to which the limits of state and 
Federal jurisdiction are not clear. While 
Federal jurisdiction is supreme, the Con- 
gress, in dealing with such situations, 
has constantly avoided: (1) interfer- 
ence with state authorities which was not 
required by important Federal interests, 
and (2) unnecessarily pressing Federal 
authority to the utmost reach of its con- 
stitutional limits. 
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cg power of Congress to regulate 
interstate and foreign commerce, 


under the commerce clause of the Con- 
stitution, extends among other things to 
the control of navigable waters of the 
United States for navigation, water-shed 
development, flood control, irrigation, 
and similar subjects. This power also ex- 
tends to the regulation of the transmis- 
sion and sale of electric energy, in inter- 
state commerce. To what extent Con- 
gress may see fit in any particular in- 
stance to delegate its powers to an ad- 
ministrative agency of its creation is, 
of course, a question for Congress to 
decide. A study of the legislative his- 
tory of the act indicates Congress in- 
tended to give the commission authority 
only with respect to waters in which the 
Federal government had a legitimate in- 
terest in the development of naviga- 
tion.” 

The amendments passed in 1935 did 
not effect any change in this respect. The 
problems presented in 1935 were those 
involving interstate public utilities. The 
act declares a congressional policy con- 
cerning “the business of transmitting 
and selling electric energy for ultimate 
distribution to the public” and states that 
Federal regulation of “that part of such 
business which consists of the transmis- 
sion of electric energy in interstate com- 
merce and the sale of such energy at 
wholesale in interstate commerce is 
necessary in the public interest, such 
Federal regulation, however, to extend 
only to those matters which are not sub- 
ject to regulation by the states.”™ 

The debates in Congress and the re- 
ports of the congressional committees 
indicate that it was the intention of Con- 
gress, in 1935, simply to enact legisla- 
tion which would fill the gap in the regu- 
lation of public utilities created by the 
decision in the Attleboro Case, which 
held that the state of Rhode Island had 
no authority to regulate the sale price of 
electricity sold by a Rhode Island utility 


1056 Congressional Record, pages 9038, 
9758-9761; 59 Congressional Record, pages 
1100-1104, 7723. 

1Section 201(a); 16 USCA 824(a). 
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to a Massachusetts utility at the state line, 
since such sale was a sale in interstate 
commerce.” 


RIOR to the act it had also been settled 

that sales of gas or electricity at 
wholesale in interstate commerce were 
beyond the regulatory powers of the 
states. However, a sale to a consumer 
of gas which had been transported inter- 
state had been held to be a local matter 
and subject to regulation by the state and 
this was so even though the distributing 
company transmitted the gas in inter- 
state commerce.'* Hence the fear ex- 
pressed by the commission that the pas- 
sage of the Miller bills would leave cer- 
tain transactions subject to neither state 
nor Federal regulation appears un- 
founded, and especially in view of a pro- 
vision in HR 2972 providing that to the 
extent that the business of generating, 
transmitting, and selling electric energy 
for ultimate public consumption is not 
subject to the jurisdiction of the Federal 
Power Commission under the act the 
same is declared to be local in character 
and subject to regulation by state author- 
ity. 
Notwithstanding that the legislative 
history of the act can lead only to the 
conclusion that the act was conceived en- 
tirely as a supplement to and not as a 
substitute for state regulation, the Fed- 
eral Power Commission has construed 
the act so as to give it jurisdiction, over- 
lapping that of state commissions, over 
many companies operating wholly in one 
state, doing an essentially local business 
and subject to complete state commission 
regulation. 

The need for clarifying amendments 
to the Federal Power Act has long been 
apparent to the electric industry and to 


12PUC v. Attleboro Co. 273 US 83, 71 L ed 
549 (1927) ; Senate Report 621, 74th Congress, 
Ist Session, pages 17-19 (1935); House Re- 

BY i935} 74th Congress, Ist Session, pages 

18PUC v. Landon, 249 US 236, 63 L ed 577 
(1919) ; Missouri v. Kansas Gas Co. 256 US 
298, 68 L ed 1027 (1924); PUC w. Attleboro 
Co. 273 US 83, 71 L ed 549 (1927). 

14Pennsylvania Gas Co. v. PSC 252 US 23, 
64 L ed 434 (1920). 
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state regulatory authorities but the hope 
of obtaining any such amendments has 
until recently seemed remote. 


ILLARD GATCHELL, a principal at- 

torney of the Federal Power Com- 
mission, in an article published in 1945 
stated, “Controversy over the limit of 
Federal jurisdiction has long found a 
subject in the extent to which the Fed- 
eral government should control an essen- 
tially local enterprise—the generation of 
electric energy and the facilities for such 
generation.”*© In view of this quoted 
statement and the very considerable 
amount of litigation between the electric 
industry and the Federal Power Com- 
mission involving constructions of the 
act to determine the commission’s 
powers, in which litigation there were 
numerous dissenting opinions, the posi- 
tion taken by the commission before the 
Interstate and Foreign Commerce sub- 
committee in the hearings on the Miller 
bills that no substantial amendment to the 
Federal Power Act was necessary seems 
most surprising. 

An interesting question as to the right 
of the commission to require a license of 
a utility operating a steam generating 
plant along a navigable river and using 
water for condensing purposes arises be- 
cause of the language in § 4 (e) of the 
present act, which empowers the com- 
mission “to issue licenses for the pur- 
pose of operating and maintaining 
powerhouses, transmission lines, or other 
project works necessary or convenient 

. for the development, transmission, 
and utilization of power across, along, 


15“Jurisdictional Problems under the Fed- 
eral Water Power Act of 1920.” 14 George 
Washington Law Review 42: “In view of the 
high cost of hydroelectric developments and 
the large number of such plants operating 
without Federal authority, and which may be 
subject to the license requirements of Part I 
of the Federal Power Act, it is remarkable 
that after twenty-five years ‘the extent of such 
liability to license has not been determined by 
the highest court of the land, This question of 
jurisdictional limitation, however, is only one 
of several important phases of the licensing 
provisions which have not been subjected to 
such judicial decision.” 


over, or in any of the navigable waters 
of the United States . . .” Some com- 
panies have wondered whether the com- 
mission would assert jurisdiction over 
every steam-electric plant located along 
a navigable stream, which might or 
might not take water from the stream for 
condensing purposes. The same Mr. 
Gatchell, in a note to the same article, 
admits there is no express limitation in 
the act to prevent the assertion by the 
commission of jurisdiction in such in- 
stances but insists no amendment is 
necessary, since even though it has the 
power it has never claimed authority to 
license steam plants. 


HETHER in the light of past asser- 
tions of jurisdicition by the com- 
mission over apparently local transac- 
tions completely subject to state regula- 
tion one would be justified in a continu- 
ing confidence that the commission will 
not in the future claim authority to re- 
quire licenses in such cases is a matter 
of opinion, 
The test of navigability in the New 


River Case,’ which is made dependent 
upon whether or not congressionally 
authorized improvements will make the 
river navigable, is a criterion which ad- 
mittedly needs clarification, and HR 
2973 in amending § 3 (8) of the act at- 
tempted to more accurately define “navi- 


gable waters” in this respect. This 
amendment like the others was not ac- 
ceptable to the commission and not con- 
sidered necessary. It is difficult to agree 
with this position of the commission. 

I direct your attention to certain situ- 
ations exemplified in the litigated cases 
in which the commission has laid the 
groundwork for an extension of its con- 
trol into the state field by the construc- 
tion which it has placed upon the act, 
which situations the proponents of the 
bills felt made necessary the particular 
amendments to the act proposed by the 
bills. 

The extent to which the commission 
asserts jurisdiction over dams or projects 


16United States wv. Appalachian Electric 
Power Co. 311 US 377, 85 L ed 243 (1940). 
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in, along, or upon streams, alleged by 
the commission to be “navigable waters,” 
is well illustrated by an examination of 
the facts in any of several cases involv- 
ing the necessity of companies taking out 
licenses for projects on streams which 
are not used or suitable for use in their 
present condition for the conduct of in- 
terstate commerce. For example, a river 
having been used for transportation in 
interstate commerce many years ago will 
remain a navigable river of the United 
States within the meaning and subject 
to the jurisdiction of the commission 
even though it is no longer used. 


HE doctrines of “once navigable al- 

ways navigable” and, “if it’s wet, 
it’s navigable” have been successfully 
maintained by the commission in cases 
brought against companies to require 
them to obtain a license from the commis- 
sion, In determining whether a river is 
navigable, the commission applies stand- 
ards of commerce in use more than a 
hundred years ago and finds a river navi- 
gable even though such standards of 
commerce are no longer used; for ex- 
ample, such things as the floating of logs, 
the navigation of streams by Indians and 
early settlers, the use of lateral floating 
ferries and rafts, and such other methods 
of transportation no longer in modern 
use, Evidence of this kind was offered in 
the New River Case and in four other 
cases.” Whether the commission con- 
siders the passage over Niagara Falls 
in a barrel makes the Niagara river navi- 
gable, I can’t say. It might perhaps be 
pointed out parenthetically that objec- 
tion to this type of evidence on which the 
commission has based its jurisdiction 
comes not only from the particular com- 
pany over which the commission is try- 
ing to assert its jurisdiction. In the New 


17In the matter of Bellows Falls Hydro- 
Electric Corp. and Connecticut River Power 
Co., Federal Power Commission Docket IT- 
5584; Pennsylvania Water & Power Co. v. 
Federal Power Commissi 123 F2d 155 
1941); Wisconsin Public Service Corp. v. 
ederal Power Commission, 147 F2d 743 
ete : Gosneia Power Co, v. Federal Power 

mmission, 152 F2d 908 (1946). 
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River Case, 41 states appeared for the 
purpose of contending that the order in- 
volved constituted an unlawful invasion 
of the right of the state of Virginia to 
regulate the use, level, and flow of a non- 
navigable stream in that state, Likewise, 
in the Wisconsin Public Service Corpo- 
ration Case, both the state of Wisconsin 
and its public service commission inter- 
vened in the proceedings before the Fed- 
eral Power Cronditentan for the purpose 
of contending that the Wisconsin river, 
at the point where the proposed dam was 
being reconstructed and for many miles 
above and below this point, was not 
“navigable waters” within the definition 
of that term as used in the Federal 
Power Act. 

Justice Roberts, in his dissenting opin- 
ion in the New River Case, considered 
the criterion used to determine whether 
a stream was navigable to be a test which, 
if adopted, would mean that “every 
creek in every state of the union which 
has enough water . . . to float a boat draw- 
ing two feet of water, may be pronounced 
navigable because, by the expenditure of 
some enormous sum, such a project 
would be possible of execution.” 


I N four cases” brought by the commis- 


sion against persons operating 
“hydroelectric developments” in naviga- 
ble streams, as that term is now con- 
strued by the commission, the commis- 
sion successfully contended that, in 
passing the Federal Power Act, Con- 
gress did not intend to exempt from the 
provisions of Part I of the act the right- 
ful occupation, prior to June 10, 1920, 
pursuant to state law of any navigable 
waters of the United States, 
The position of the commission, that 
the existence of any form of state au- 


18Wisconsin Public Service Corp. v. Fed- 
eral Power Commissi 147 F2d 743; 325 
US 880; Niagara Falls Co. v. Federal Power 
Commission, 137 F2d 787; 320 US 792, 815; 
Pennsylvania Water & Power Co. v, Federal 
Power Commission, 123 F2d 125; 315 US 
806; In the matter of Bellows Falls Hydro- 
Electric Corp. and Connecticut River Power 
et -_ eral Power Commission Docket No. 
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thority does not eliminate the require- 
ment of a Federal license, leads to 
obvious difficulties in applying retroac- 
tively a license to a long-existent proj- 
ect maintained pursuant to state author- 
ity. 

The commission takes the position that 
a manufacturer on a navigable or non- 
navigable stream must take out the same 
kind of a license that is required of a 
public utility. For example, in June of 
1946, the commission notified five small 
manufacturing companies of the family 
ownership type, some of which have 
been in business at their present location 
at Windsor Locks, Connecticut, for 
more than one hundred years, that they 
were unlawfully operating hydroelectric 
plants without Federal authority, and de- 
manded that they take out licenses be- 
cause they were, as part of their manu- 
facturing process but for their own use, 
generating in total approximately 1,100 
horsepower of capacity. Incidentally, at 
Windsor Locks, which is not far from 
my home in Hartford, Connecticut, one 
can walk across the river in the summer 
time without getting wet feet. Several 
years ago, some persons attempted to 
prove the Connecticut was navigable by 
going from Hartford to Springfield, a 
distance of about 20 miles, in a barge. 
The barge got stuck on every sand bar 
and had to be hauled from the bank by 
a truck. The trip took somewhat over 
three weeks. 


HE commission’s attempt to control 

hydroelectric water developments 
which are claimed to affect downstream 
navigable capacity is founded in part on 
the doctrine of the Rio Grande Case™ 
which held that the government can abate 
an upstream dam if it has a substantial- 
ly injurious effect upon the navigable 
capacity downstream. This theory of 
jurisdiction has been largely extended 
by the commission, which claims juris- 
diction based upon potential downstream 
effect, even though beneficial. The ob- 
jection to such extended Federal control 


19United States v. Rio Grande Dam & Irri- 
gation Co. 174 US 690, 43 L ed 1136 (1899). 


599 


is not an emotional one nor one based 
alone upon an emphatic belief in state 
control as contrasted with Federal con- 
trol, but is fostered largely by fear of 
possible economic sanctions which may 
be imposed by the commission. 

In 1947 the commission staff proposed 
a rule stated to be for the purpose of 
clarifying the administrative interpreta- 
tion of § 3 (13) of the act with particu- 
lar reference to the method of determin- 
ing the “net investment” of a licensee of 
a hydroelectric project. The proposed 
rule would have required companies 
operating projects of more than 100- 
horsepower capacity to set aside all earn- 
ings, from the beginning of operations, 
above a return fixed by the commission 
upon the net investment of the property, 
which earnings would have been used to 
reduce the original cost of the project 
and thus reduce the net investment in 
it and thus reduce the amount the gov- 
ernment would pay to the owner if the 
government recaptured the project at the 
end of the license period. The rule could 
conceivably have resulted in many proj- 
ects being forced to write down their 
net investment to zero. It was proposed 
that the rule be applied even to existing 
licenses. Although the commission re- 
jected the rule the mere fact of its pro- 
motion by the staff indicates which way 
the wind blows in Washington. 


Game examples of the extension of 
control by the commission over the 
electric industry may be found in the 
cases brought by the commission under 
Part II of the Federal Power Act deal- 
ing with the interstate sale and transmis- 
sion of electricity. 

Jurisdiction of the commission under 
the act depends upon whether a company 
is “a public utility,”*" a public utility be- 
ing a company which “owns or operates 
facilities” for “the transmission of elec- 
tric energy in interstate commerce” or 
for “the sale of electric energy at whole- 
sale in interstate commerce.” In the end, 
the question of jurisdiction must depend 


Docket No. R-105. 
21Section 201(e) ; 16 USCA 824 (e). 


OCT. 21, 1948 





PUBLIC UTILITIES FORTNIGHTLY 


upon findings of fact by the commission, 
and the act* makes the commission’s 
findings of fact “conclusive” if sup- 
ported by “substantial evidence” — 
which in practice means any evidence at 
all. 

The commission is not deterred from 
the issuance of an order to a utility in 
contradiction to an order to the same 
utility on the same subject by a state com- 
mission. One of the early cases was the 
Jersey Central Case** which involved the 
sale by Jersey Central of its stock to the 
New Jersey Power & Light Company. 
The sale was approved by the board of 
public utility commissioners of New 
Jersey. The Federal Power Commission, 
however, instituted a proceeding to es- 
tablish its jurisdiction over the Jersey 
Central and sought to enjoin the sale of 
the stock. 


HE commission did not assert the 
Jersey Central was either selling or 
transmitting electric energy in interstate 
commerce, but its claim of jurisdiction, 
which was sustained by the United States 
Supreme Court in a 6-to-3 decision, was 
based solely on the fact that since the 
Jersey Central had an exchange arrange- 
ment with the Public Service Company 
of New Jersey, another Jersey company, 
for emergency or breakdown service and 
for economy flow exchanges, which 
latter company had a similar arrange- 
ment with the Staten Island Electric 
Company in New York, all of which ex- 
changes were effected over a short trans- 
mission line less than a mile long, the 
Jersey Central, owning this short trans- 
mission line, was held to own a facility 
for the “transmission of electric energy 
in interstate commerce” because at times 
some energy passed involuntarily or 
“slopped over” from the Public Service 
Electric & Gas Company system in New 
Jersey to the Staten Island Company in 
New York. 
The exchange transactions between 


Section 313(b); 16 USCA 825 L (b). 


28Jersey Central Power & Light Co. v. Fed- 
eral Power Commission, 319 US 61 (1943) ; 
87 L ed 1258. 
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these companies, upon which the com- 
mission based its claim of jurisdic- 
tion, were not transactions of sale nor 
transactions of transmission, but were 
simply transactions designed to reduce 
operating costs and to insure efficiency 
and continuity of service and required 
no more regulation than would the pur- 
chase by a company of fuel to be used 
in generating electric energy. When elec- 
tric distributing systems are intercon- 
nected it is inevitable that some electric 
energy will occasionally pass involun- 
tarily from one system to another for 
a momentary interval, which passage is 
sometimes designated as a “slopping 
over” of energy. This unavoidable 
momentary transmission of energy which 
is not metered and sold brought the com- 
pany under the jurisdiction of the com- 
mission, and hence subject to all the pro- 
visions of Parts II and III of the act. 


Another early case involved the Hart- 
ford Electric Light Company. In that 
case the Hartford Company sold electric 
energy at the wall of its generating sta- 
tion to a company which transmitted 
some of the energy to Massachusetts 
where it was consumed. The Hartford 
Company owned no facilities whatsoever 
outside of its generating plant in Con- 
necticut (aside from certain facilities 
admittedly used only in local distribution 
in Connecticut). The commission insti- 
tuted a proceeding against the Hartford 
Company, which resisted on the grounds 
that “facilities used for the generation 
of electric energy” were expressly ex- 
empt from the jurisdiction of the com- 
mission.2® The commission found no 
difficulty with this defense, saying that 
the act gave it jurisdiction over all fa- 
cilities for the transmission or sale at 
wholesale of electric energy in interstate 
commerce and that facilities within the 
generating station were “facilities for 
the transmission of electric energy in 
interstate commerce” and that the com- 
pany’s contracts, whereby it sold electric 


24Federal Power Commission v. Hartford 
Electric Light Co. 131 F2d, 953 (1942), 
certiorari denied, 319 US 741. 

25Section 201 (b); 16 USCA 824 (b). 
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energy, and its books of account, in 
which it made charges for electric energy 
sold, were “facilities for the sale of elec- 
tric energy at wholesale in interstate 
commerce” and that it accordingly had 
jurisdiction over the company which 
came within the definition in the act of a 
“public utility.” 


AVING sustained its jurisdiction over 
the selling company in the Hart- 
ford Case, the commission next turned 
to the receiving company in the Con- 
necticut Light & Power Case.2® The com- 
mission instituted proceedings against 
the company in 1941. The act expressly 
exempts from the jurisdiction of the 
commission “facilities used in local dis- 
tribution.”** Although the commission 
sought to impose its jurisdiction upon 
several grounds, its ruling with respect 
to what were “facilities used in local 
distribution” was the only point left for 
decision when the case reached the 
United States Supreme Court. 

The Connecticut Light & Power Com- 
pany engages in the distribution of elec- 
tric energy in Connecticut. It owns no 
lines crossing the Connecticut boundary 
and does not connect with any other com- 
pany at the boundary. It has no business 
other than Connecticut service for which 
it needs any facilities whatever, and if 
its local distribution were terminated no 
remaining purpose or use of any kind 
would exist for any of its facilities. Its 
purchases and sales, its receipts and de- 
liveries of power, are all within Con- 
necticut and its rates and its physical and 
accounting affairs are fully and effective- 
ly regulated by the public utilities com- 
mission of Connecticut. 

At Bristol, Connecticut, it purchased 
energy from another Connecticut com- 
pany, stepped the energy down, and im- 
mediately distributed it to consumers in 
Bristol. Some of this purchased energy, 
on rare occasions and in smal] amounts, 
apparently came from Massachusetts 


26Federal Power Commission v. Connecti- 
cut Light & Power Co. 324 US 515; 89 L ed 
1150 (1945). 

27Section 201 (b) ; 16 USCA 824 (b). 


and on this fact the commission based its 
claim of jurisdiction over the company 
and held that the facilities used by the 
company in Bristol were not “facilities 
used in local distribution.” The United 
States Supreme Court refused to sus- 
tain the decision of the commission and 
that of the court of appeals for the Dis- 
trict of Columbia, but remanded the 
cause to the commission for further pro- 
ceedings consistent with the opinion. 


4 course pursued by the commis- 
sion after the decision in this Con- 
necticut Light & Power Company Case 
does not indicate a cheerful prospect for 
a more conciliatory attitude on the part 
of the commission. Professor Thomas 
Reed Powell, in writing a note on the 
case in the Harvard Law Review, stated 
that the opinion of the Supreme Court 
in this case “functions rather by way of 
a sermon than as a basis for immediate 
decisive action.’** It does not appear, 
however, that any souls of any of the 
members of the commission or its staff 
were saved by the sermon. 

The opinion of the Supreme Court in 
the Connecticut Light & Power Case was 
handed down on March 26, 1945. Had 
the commission been willing to be guided 
by the opinion, it would at once have dis- 
missed the proceeding; but it followed 
an exactly opposite course. On May 28, 
1947, two years, two months, and two 


28 More on the order of a sermon are other 
parts of the opinion which lay emphasis on the 
assurances of the sponsors of the legislation, 
on the evident desire of Congress to apportion 
Federal and state jurisdiction, and on the 
attitude indicated saying that ‘We have said, 
and it is applicable to the case, that ““Where 
a Federal agency is authorized to invoke an 
overriding Federal power except in certain 
prescribed situations and then to leave the 
problem to traditional state control, the exis- 
tence of Federal authority to act should appear 
affirmatively and not rest on inference alone.”’ 
Ibid. This is not to suggest that sermons are 
unfitting in judicial opinions, but merely to 
make the point that what this particular ser- 
mon conveys to the commission here is in the 
form of exhortation rather than direct dicta- 
tion. Nevertheless the commission is threat- 
ened with more than censure if it remains un- 
moved by the evangelism.” 58 Harvard Law 
Review 1072, 1090, footnote 82. 
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days after the court opinion was handed 
down, the commission rendered another 
decision, The commission neither ac- 
cepted the majority opinion for a dis- 
missal of the proceedings nor did it fol- 
low the course indicated by the opinion 
of Justice Murphy in his dissent and 
rephrase its findings and reassert its or- 
der against the company. It followed a 
course which in the opinion®® of the late 
Mr. John E. Benton, formerly general 
solicitor of the National Association of 
Railroad and Utilities Commissioners, 
“appeared to be very cautious and 
adroit.” It dismissed the case, not on the 
grounds that under the provisions of the 
act, construed in the light of the court 
opinion, the commission was without 
jurisdiction, but on the grounds that be- 
cause the company had indicated that it 
intended to discontinue the use of the 
facilities in question, such discontinuance 
would leave no remaining facility of the 
company subject to the jurisdiction of 
the commission. It accompanied the or- 
der of dismissal with an opinion arguing 
that the construction of the statute as 
reflected in the opinion of the court was 
wrong in its estimate of the congres- 
sional intent. This last opinion, Mr. Ben- 
ton stated, “can have no other purpose 
than to hold the door open, so that the 
commission may, when it shall deem such 
action discreet, extend its activities to 
such intrastate companies as it may see fit 
to subject to its domination.” 


“hea difficulty of achieving any co- 
6perative procedure between state 
regulatory authorities and the electric 
industry on the one hand and the Federal 
Power Commission on the other is per- 
haps based on the difference in philoso- 
phy as to the worth of local as contrasted 
with Federal regulation. 

Chairman Nelson Smith stated, in re- 
sponse to a request by the Interstate and 
Foreign Commerce subcommittee that 
the commissioners suggest amendments 
to the act, that such a request was tanta- 
mount to asking them “to assist in the 


89 Hearings on HR 2972 and HR 2973, 80th 
Congress, Ist Session, pages 160-161. 


composing of our own obituary.” Ap- 
parently the commission feels that any 
change in the act would revive past 
abuses and usurpations by utilities be- 
cause of the alleged inability of state 
commissions to regulate as efficiently as 
can the Federal Power Commission. The 
commission frankly claims the superior 
effectiveness of Federal regulation and 
control over state regulation and control 
and believes that certain types of Fed- 
eral regulation such as accounting con- 
trol should apply to all utilities and li- 
censees irrespective of the fact that they 
are engaged only in intrastate business.” 
The fears expressed by the commis- 
sion that any relaxation of its vigilance 
would result in corporate and financial 
abuses by utilities such as the expendi- 
ture of large sums of money to influence 
legislation and public opinion, the ex- 
ploitation of monopolistic controls, the 
flotation of securities on a wildly specu- 
lative basis, the inflation of accounts 
through write-ups, etc., seem un- 
grounded. Forty-three of our states as 
well as the District of Columbia have 
administrative commissions with powers 
to regulate electric and gas utilities. 


HE commission should not be 

forced to yield any of its basic 
statutory objectives and yet the states 
have a right to govern their local affairs, 
and local interests have a right to be gov- 
erned by state, as contrasted to Federal 
authority without being forced to con- 
test that right to the detriment of their 
enterprise, A spirit of harmony and co- 
Operation, if established between Fed- 
eral regulatory authorities on the one 
hand and state regulatory authorities 
and the electric industry on the other, 
would return the electric industry to its 
proper business of selling energy and 
the Federal authorities to regulating 
those aspects of the industry which are 
national in scope and effect. 


80 Hearings on HR 2972 and HR 2973, 80th 
mn, Ist Session, pages 504, 643, 644, 


31 “State Commission Jurisdiction and Regu- 
lation of Electric and Gas Utilities (1948),” 
Federal Power Commission. 
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Federal Power Commission Regulation of the 
Natural Gas and Electric Industries 
By BRADFORD ROSS* 


HE subject assigned to Mr. Dough- 

erty and Mr. Smith—‘“Problems 
under Federal Power Commission Regu- 
lation of the Gas and Electric Industries” 
—has been assigned to very able advo- 
cates for elements of the industry, and 
they should be well qualified to speak in 
behalf of the views they support. Mr. 
Dougherty was one of the chief spokes- 
men for industry when the Natural Gas 
Act was enacted and when amendments 
of the Natural Gas Act were passed in 
1942. He has figured prominently in 
many of the jurisdictional and other 
cases involving that act’s interpretation. 
Mr. Olcott Smith was a principal spokes- 
man at congressional hearings during the 
80th Congress for elements of the indus- 
try seeking passage of the Miller bills— 
HR 2972 and HR 2973—to amend the 
Federal Power Act. 

I am not here to contend that either 
these acts or their administration is in all 
respects perfect, neither will I agree that 
the amendments proposed by these 
gentlemen are in the public interest, 


the zealousness that principal advo- 


cates develop in any campaign, 
whether political, social, or in behalf of 
the economic interests of an industry, 
there is always a danger of distortion of 
values and facts and of sight being lost of 
broader considerations—if not of the 
other side of the picture entirely. Lest 
that may be the case with regard to some 
of the proposals to amend and lessen the 
force of regulation under the Federal 
Power Act and Natural Gas Act, I shall 
briefly, and without attempting to debate 
the issues and legal cases which have 
been presented, point out the purposes 
for which these laws were enacted, the 
accomplishments obtained as a result of 
them, and the need for continuance of 


*General counsel, Federal Power Commis- 
sion, 


such ~egulation as is now provided. What 
I have to say does not necessarily repre- 
sent the commission’s views, but my own 
as general counsel. 

Basically, we must keep in mind the 
fact that no regulation of industry is 
justified unless it is of benefit to the pub- 
lic generally. And I want to pause a 
moment over that word “public.” That 
means you and me—as householders, as 
office tenants, as consumers of the prod- 
ucts of our industries, as investors, as 
owners of enterprises, literally as citi- 
zens. We each pay our bills for various 
services by regulated industry, bills as 
inescapable as those we pay for govern- 
ment taxes, and whose amounts admit of 
no more bargaining than does a govern- 
ment tax; bills which in the aggregate 
amount to a $20 billion annual payment 
for services which in their way are as 
essential to our safety, health, and eco- 
nomic well-being as are the taxes we pay 
to government. There is scarcely a com- 
mercial enterprise or industry whose in- 
come statement is not directly or indirect- 
ly affected by this cost. Utilities that do 
not have to meet competition need effec- 
tive surveillance and check if they are 
truly to render public service, just as we 
“bureaucrats” do who do not have to 
meet payrolls. 


EGULATION that is ineffective is worse 
than no regulation at all. It is 
simply a farce which lulls the public into 
confidence that their interests are fully 
protected. It provides a screen behind 
which the very evils flourish which the 
public assumes to be throttled, and en- 
ables those responsible to “pass the buck” 
to the regulatory agency if complaints 
are made. Therefore, when amendments 
to regulatory laws are proposed, the pro- 
posals should be scanned to determine 
whether they increase or decrease the 
scope and effectiveness of the regulation. 
If they result in a decrease, then it is due 
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the public that the proponents show that 
the regulation has not been of benefit to 
the public, or that it has resulted in un- 
reasonable and arbitrary rule, or that it 
has been ineffective, or that it has not 
carried out its purposes. 

Now, no one has contended that regu- 
lation by the Federal Power Commission 
is ineffective. Mr. Dougherty, in com- 
menting recently on the Natural Gas Act, 
agreed that it “is an effective instrument 
of regulation” and Mr. Smith apparently 
believes the Federal Power Act is ap- 
plied effectively to too many water-power 
plants and to too many interstate electric 
companies. Therefore, this possible ob- 
jection is eliminated from our discussion. 
The laws of our land require that ad- 
ministrative action be reasonable and not 
arbitrary ; and, therefore, any complaint 
on this score belongs before the courts. 
However, in this connection I point out 
that even before the passage of the Ad- 
ministrative Procedure Act the commis- 
sion had in effect procedures assuring 
that the regulated companies received 
due process. Since the passage of the Ad- 
ministrative Procedure Act, the commis- 
sion, in codperation with practitioners, 
has attempted further to improve the old 
procedures. There is left then the basic 
question whether the Natural Gas and 
Federal Power acts and regulation under 
them are in the public interest and 
whether they carry out the purposes for 
which enacted. 


re elements of the industry un- 
doubtedly subscribe to many of the 
criticisms made by Mr. Dougherty and 
Mr. Smith. While no public agency is 
so nearly perfect as to merit freedom 


from criticism, criticism should be 
viewed in the light of the task the agency 
has to perform and what it has accom- 
plished. 

Let us make an examination of the 
regulation provided by the Federal Pow- 
er Act and the Natural Gas Act and of 
the purposes of such regulation. There 
will be general agreement that these two 
statutes have as their primary purposes 
the full protection of the nation’s water 
resources for the benefit of all the people 
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and the regulation of interstate electric 
and natural gas utilities, to the end that 
their financing, rates, and services will be 
in the public interest. 

The attempt which is being made at the 
present time to remove Federal licensing 
control from many water-power develop- 
ments is convincing evidence that these 
water resources are of large economic 
value. The question is whether these re- 
sources should be preserved for the bene- 
fit of the public generally or opened to ex- 
ploitation by the few. For the past half 
century increasing Federal controls have 
been directed toward protection of the 
public interest in water-resource develop- 
ment, but under the Miller Bill this policy 
would be reversed. 

Toward the end of the last century in- 
dustrial expansion and the possibility of 
larger hydroelectric plants for stream 
utilization focused increasing attention 
on water-power development. Various 
devices were tried whereby requisite 
Federal approval could be obtained for 
private development. The River and 
Harbor Act of 1890 first made it clear 
that Congress would not allow uncon- 
trolled use of the waterways of the na- 
tion and when defects in that legislation 
became apparent it was strengthened by 
the River and Harbor Act of 1899, and 
two general dam acts in 1906 and 1910. 


ANY special acts were passed, but in 

1908 and again in the following 
year President Theodore Roosevelt re- 
turned private power bills to Congress 
with vigorous messages pointing out 
their defects and outlining the policies 
which he felt should govern the private 
development of streams subject to the 
jurisdiction of Congress. I would like 
to read just a few sentences from what 
he said in one of these messages: 


To give away, without conditions, this one 
of the greatest of our resources, would be 
an act of folly. If we are guilty of it our 
children will be forced to pay an annual re- 
turn upon a capitalization based upon the 
highest prices which “the traffic will bear.’ 
They will find themselves face to face wi 
powerful interest intrenched behind the doc- 
trine of “vested rights” and strengthened by 
every defense which money can buy and the 
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ingenuity of able corporation lawyers can 
devise. Long before that time they may and 
very probably will have become a consoli- 
dated interest, controlled from the great fi- 
nancial centers, dictating the terms upon 
which the citizen can conduct his business 
or earn his livelihood, and not amenable to 
the wholesome check of local opinion. 
(House Docket 1350, 60th Congress, 2nd 
Session.) 


Prophetic words indeed ! 

While a number of special acts were 
passed giving Federal authorization for 
water-power development, only some 
half-dozen projects having a total ca- 
pacity of approximately 140,000 horse- 
power were constructed during the years 
up to 1920, a wholly insignificant record. 

Throughout the debates in Congress 
there was constant repetition of the 
thought that “water-power opportunities 
are in a certain sense the property of all 
the people and should not be permitted 
to pass in perpetuity into private owner- 
ship.” (House Report 842, 63rd Con- 
gress, 2nd Session.) Another statement 
was that water-power sites should not be 
given away by the government “because 
that would be unwise, unbusinesslike, 
and in derogation of the rights of the 
general public.” (Senate Report 66, 64th 
Congress, Ist Session.) Many equally 
plain statements were made during the 
debates in the two houses declaring that 
the rates from power generated at 
licensed plants should not include un- 
earned increment by reason of the fran- 
chise and when the bill was finally ap- 
proved on June 10, 1920, Congress, it is 
clear, felt that it had amply protected 
the public interest in these water re- 
sources. 


ICENSING control has been provided 
for water-power projects on all 
streams and lands subject to the jurisdic- 
tion of Congress, whether the streams are 
navigable or not. The definition of navi- 
gable waters in the act followed estab- 
lished judicial tests of navigability, and 
inclusion of some non-navigable streams 
within the ambit of congressional 
authority had already received the stamp 
of judicial approval in United States v. 
Rio Grande Dam & Irrigation Co. 174 


US 690, decided in 1899 under the River 
and Harbor Act of 1890. 

The essentials of the Water Power 
Act of 1920 were set out in the earlier 
veto messages of Theodore Roosevelt. 
The statute was a balance between the in- 
terests of the power industry, seeking the 
most advantageous terms for investment 
of private capital in water-power plants, 
and the conservationists, who were intent 
upon safeguarding and protecting for the 
benefit of all the people, those water-pow- 
er resources which are subject to the 
constitutional jurisdiction of Congress. 
That the commission has interpreted the 
statute in accordance with congressional 
intent is shown by the consistent and un- 
broken record of judicial approval of its 
actions. 

Check the prophecy of Theodore 
Roosevelt with the actual objectives of 
some of these companies today. They 
want to exploit water-power resources, 
and cry “vested rights’ with the first 
mention of controls. They want to 
capitalize the power-site values which 
may be enjoyed on these streams and 
loudly inveigh against limitation of their 
profits to a fair return upon their net in- 
vestment. Finding their accounts open 
to public examination under a reasonable 
and standard system of accounts, they 
ask to be relieved of accounting for 
water-power projects and seek the 
privilege of returning to the juggling of 
accounts which state agencies found 
themselves unable to control in the days 
of wild speculation and exploitation of 
only two decades ago. 


pee technique of the proposed 
amendatory legislation is not to as- 
sail the propriety of the legislation pro- 
vided, but to take out from under the act 
a sizable number of plants now subject 
to regulation, by adoption of a definition 
of navigability never previously recog- 
nized by any court or legislative body. 
Thus, indirectly, and under the guise of 
states’ rights, objectives would be 
achieved which would be more difficult 
to justify under a direct approach. 

It has been contended, among other 
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things, that the scope of the jurisdiction 
which Congress has seen fit to exercise 
should not extend to streams navigable 
in the constitutional sense, but should be 
limited to streams presently and actually 
navigated or approved by Congress with- 
in three years for navigation improve- 
ment. This places the licensing control 
under at least two severe limitations. 
First, it removes the vast number of 
streams not presently navigated but upon 
which navigation has been carried on or 
may be developed in the future. The 
entire history of navigation development 
has seen a gradual extension of practical 
navigation on streams which at one time 
were either considered useless for com- 
merce or suitable only for very primitive 
transportation. Notwithstanding the 
huge Federal expenditures for naviga- 
tion, flood-control, and other public pur- 
poses, which have been and are being 
made, this limited definition of naviga- 
bility would remove from license control 
a large number of streams clearly subject 
to the constitutional jurisdiction of Con- 


gress and allow private development, 
without present safeguards to insure 
comprehensive river improvements. 


HE second, and equally serious limi- 

tation which would result from 
adoption of this new definition of navi- 
gability, would be in the removal from 
Federal licensing control those streams 
which are now subject to such control 
because, although non-navigable, inter- 
ference with their flow affects lower 
navigable capacity. The proposal is to re- 
move from control the class of streams 
which the Supreme Court in 1899 said, 
in the Rio Grande Case, was subject to 
congressional authority. 

Let me take an actual situation which 
illustrates both the scope and effective- 
ness of present licensing control and the 
purposes which would be accomplished 
by the proposed legislation. The Con- 
necticut river at one time was used for 
logging and boat navigation, but at the 
present time navigation is carried on 
commercially only up to Hartford, Con- 
necticut, in the tidal stretch of the river. 
Some years ago the commission found 
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the river to be a navigable water of the 
United States at least as far upstream as 
Wilder, Vermont, and required power 
companies operating water-power proj- 
ects on that stretch to secure licenses un- 
der the Federal Power Act. An applica- 
tion for such a license was filed by the 
Holyoke Water Power Company to 
authorize an inefficient and obsolete plant 
which it had maintained at Holyoke for 
some years without Federal authoriza- 
tion. 

It appeared to the commission’s engi- 
neers and to engineers for the gas and 
electric department of the city of Hol- 
yoke that the company’s plant should be 
rebuilt and full use made of the water re- 
sources there available. The company, 
however, maintained that any redevelop- 
ment of the site was uneconomic and in- 
feasible and that it should have a license 
for the existing*plant. This was unsatis- 
factory to the city which thereupon ap- 
plied for a preliminary permit under the 
Federal Power Act, giving it a priority 
of application for a license in the ex- 
pectation that a more adequate develop- 
ment could be made. Only last month the 
company reversed its former position 
and filed an application with the com- 
mission for a completely new develop- 
ment utilizing more head and increasing 
the installation ai its plant from the pres- 
ent 10,040 kilowatts to approximately 
70,000 kilowatts. 


a Connecticut river at Holyoke 
would be removed from Federal 
licensing control by the proposed legisla- 
tion, and without such control the com- 
pany would be free to continue mainte- 
nance of its inefficient and inadequate 
development. Thus, the people of this 
area would be deprived of some 60,000 
kilowatts of capacity which may be made 
available to them through adequate de- 
velopment of this site. The proponents 
of the legislation, we may assume, would 
regard continued maintenance of this in- 
adequate development as in the public in- 
terest if the power company did not de- 
sire to rebuild. 

Surveys by the bureau of power of the 
commission show that although prior to 
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1930 there was the general impression 
that most of our water-power sites which 
could be economically developed had al- 
ready been developed, today only about 
one-fifth of the ultimate power potential 
of our rivers has been reached, notwith- 
standing the Grand Coulee, Bonneville, 
Hoover dam, TVA, and other large pub- 
lic projects. Having this tremendous 
potential source of energy, it is of utmost 
importance that the national policy shall 
be to continue to protect and conserve 
these resources, so that our rivers now 
partially developed may ultimately be 
fully developed, whether through private 
or public projects, for the benefit of gen- 
erations to come. 

The proposal to amend Part I of the 
Federal Power Act would change funda- 
mentally this national water-power 
policy, the major purpose of which was 
the protection of the resources of the na- 
tion for the benefit of all the people, and 
I submit it has not been shown that the 
act was not and is not in the public in- 
terest in its present form. The amend- 
ments proposed would, on the contrary, 
benefit private interests at the expense of 
the public. 


pos II and III of the Federal Pow- 
er Act were enacted in 1935 and add- 
ed, to the jurisdiction which the com- 
mission already had over development of 
water-power resources, comprehensive 
regulatory authority over companies en- 
gaged in interstate transmission, or sales 
for resale in interstate commerce of elec- 
tric energy. Thus, provision was made 
for regulation of the electric utility in- 
dustry subject to Federal law, and for 
the supplementation and strengthening 
of state regulation. It should be men- 
tioned that many of the licensees operat- 
ing hydroelectric plants under Federal 
Power Commission authority are inter- 
state public utility companies. 

The enactment of this act came about 
as the result of two factors: (1) A line 
of decisions by the Supreme Court of the 
United States that wholesale sales of 
electric energy in interstate commerce 
are beyond the regulatory jurisdiction of 
the states; and (2) operations and prac- 
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tices by the utility industry which were 
revealed as unwholesome and harmful to 
the public interest by a Federal Trade 
Commission investigation. 

The culminating decision of the 
Supreme Court, handed down in 1927, 
Public Utilities Commission v. Attleboro 
Steam & Electric Co. 273 US 83, made 
it clear that effective regulation of the 
electric power industry engaged in inter- 
state commerce could be had only 
through Federal law. 

In 1928, at the request of Congress, 
the Federal Trade Commission under- 
took an exhaustive investigation of the 
financial and propaganda activities of the 
utility industries. This investigation 
lasted from 1928 to 1936, bringing to 
light abuses which resulted in the enact- 
ment of the Public Utility Act of 1935, 
of which the Federal Power Act is a part. 
Corporate abuses such as those revealed 
by the Federal Trade Commission were 
not new, but had been revealed in other 
industries, such as the railroad industry 
which had long since been made subject 
to regulation by the Interstate Commerce 
Commission. Other considerations in- 
fluenced the enactment of the Federal 
Power Act of 1935, such as the report 
of Colonel Charles Keller in 1921 on 
“The Power Situation during the War,” 
the special concurring opinion of Justice 
Brandeis in the case of Southwestern 
Bell Telephone Co. v. Public Service 
Commission of Missouri, 262 US 176, 
289 (1923), advocating the prudent in- 
vestment theory for rate making, and the 
national power survey by the Federal 
Power Commission. 


T had been only a question of time 
when Federal regulation of inter- 
state electric utilities would be estab- 
lished. The technological development of 
electric generation and transmission was 
rapidly bringing about expansion of the 
electric utility industry through intercon- 
nections into great interstate power 
pools, so that the transmission and sales 
of energy, the financing of new great util- 
ity enterprises, and the electric utility 
facilities, outgrew state boundaries and 
the possibility of effective state control. 
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Thus, lacking any Federal regulatory 
statute, and being beyond the reach of 
the states, the transmission of electric 
energy in interstate commerce and sale 
of such energy at wholesale in interstate 
commerce escaped both state and Federal 
control. 

The Federal Trade Commission in- 
vestigation brought to light the many 
abuses of the electric utility industry. I 
think it is appropriate to recall a few of 
the abuses disclosed, as follows: 


(1) Loading the fixed capital ac- 
counts of public utilities with arbi- 
trary or imaginary amounts in order 
to establish a base for excessive rates. 

(2) Writing up the fixed assets 
without regard to the cost thereof, 
with the result of watering the stock 
or creating a fictitious surplus. 

(3) Engaging in transactions with 
affiliates for the purpose of recording 
arbitrary, excessive values. 

(4) Imprudent financing imperil- 
ing the solvency of the company. 

(5) Misstatement of earned sur- 
plus, or failure to distinguish earned 
from capital surplus, and making pay- 
ment of dividends from the latter. 

(6) Deceptive or unsound methods 
of accounting for assets and liabilities, 
costs, operating results, and earnings, 
including write-ups, unrealized or 
fictitious profits, stock dividends, etc. 


ee Public Utility Act of 1935 
sought to correct these and other 
abuses. Title II of that act—the Federal 
Power Act—gave the Federal Power 


Commission jurisdiction to regulate 
mergers, issuance and acquisitions of se- 
curities, interstate wholesale rates, and 
service. It empowered the commission to 
determine the actual legitimate cost of 
utility property and the depreciation 
therein, to prescribe accounts and records 
to be kept, to prescribe a uniform system 
of accounts, to determine and fix rates of 
depreciation, to control interlocking 
directorates, to encourage voluntary in- 
terconnections, and to order temporary 
emergency interconnections in a war or 
national emergency. Jurisdiction of the 
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Federal Power Commission was limited 
in these matters to operating company 
level. Supervision over the holding com- 
pany systems which had perpetrated 
many of the abuses was vested in the 
Securities and Exchange Commission. 

Thus, it is apparent that abuses exist- 
ed and the commission has _ broad 
authority to correct such as still exist 
and to prevent further abuses. The com- 
mission set out, after passage of the 1935 
act, to effectuate the congressional man- 
date. It prescribed a uniform system of 
accounts and vigorously tackled the 
problem of accounting abuses to which 
I have referred. 

It is pertinent briefly to review the ac- 
complishments in this field which have 
been made possible through the joint co- 
Operative action of the state regulatory 
commissions, the Federal Power Com- 
mission, and the utility companies them- 
selves. 


. i ‘HE program of adjusting electric 
utility accounts, to place them on a 
sound basis, is drawing to a conclusion 
and the commission expects to complete 
during the next fiscal year its study of 
some 300 electric utilities having a com- 
bined property account of approximately 
$8 billion. More than 200 field exami- 
nations have now been completed, al- 
most all having been made codperative- 
ly with state commissions. The total 
amount of electric plant so far examined 
adds up to $6,604,771,372, of which $1,- 
443,190,452 has been found to represent 
amounts in excess of original cost, and 
ordered eliminated from capital ac- 
counts. A large portion of this adjust- 
ment item consisted of write-ups and 
other amounts not properly included in 
the property accounts of the companies. 
It is significant that, in the settlement 
of all of these cases, hearings were neces- 
sary in only 12 instances, the other settle- 
ments having been worked out around 
the conference table. Considering the 
magnitude of the undertaking, disagree- 
ments have been exceedingly rare. 
The accounting system prescribed by 
the commission provided for deprecia- 
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tion accounting. The resulting improve- 
ment in the depreciation reserve of elec- 
tric utilities has been truly amazing. In 
1937, the depreciation reserves amounted 
to 10.8 per cent of electric plant. This 
had increased by the end of 1946 to 224 
per cent. Thus the financial position of 
the electric utility industry has been sub- 
stantially strengthened. Debt retrench- 
ment and the financing of new construc- 
tion have been greatly aided through this 
improvement in depreciation accounting. 


tT cannot be claimed that regulation by 

the Federal Power Commission has 
in any way impaired or injured the 
growth and financial condition of the 
electric utilities subject to its jurisdic- 
tion. On the contrary, independent 
financial analysts have repeatedly stated 
publicly that the commission has played 
a leading réle in bringing about today’s 
strong financial position in the industry. 

Such strong financial position must be 
maintained, if the recent statement by 
Mr. Elmer L., Lindseth, president of the 
Cleveland Electric Illuminating Com- 
pany, is correct that if future progress 
in the electric industry is half that of the 
past, new construction for replacement 
and expansion during the next thirty 
years will require the amazing total of 
$100 billion. 

As must always be the case where there 
is effective administration of laws pre- 
scribed by Congress, difficult cases have 
arisen from time to time respecting the 
limits of the commission’s jurisdiction. 
In doubtful cases the commission has 
acted so as to obtain from the courts an 
authoritative clarification of its duties. 
In such cases the commission has been 
sustained, with on exception, and in that 
case the court remanded for lack of 
specific findings. These jurisdictional 
cases have afforded those who believe 
the commission went too far, a basis for 
advocating amendment of the law. Their 
proposed amendments, however, are not 
directed to some isolated situations, but 
would so reduce the scope of regulation 
that, while leaving an apparently effec- 
tive act, the public would largely be de- 
prived of the only safeguards which pro- 
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tect it from the flagrant abuses which 
were so apparent to the Federal Trade 
Commission and to the Congress when it 
enacted the Federal Power Act. Either 
the public interest requires regulation as 
prescribed in the act, or it does not. If 
regulation is relinquished, there is every 
reason to assume that the unregulated 
companies will revert to old practices. I 
do not believe any of us want to see that. 


a has not been made, I con- 
tend, that the present regulation is 
not in the public interest. On the con- 
trary, the record of the commission 
demonstrates that the public interest at 
present is extremely well served. 

The Natural Gas Act was adopted in 
1938 and was fundamentally amended in 
1942. It provides for essentially the same 
regulation over companies transporting 
natural gas in interstate commerce and 
selling natural gas at wholesale in inter- 
state commerce as is provided in the Fed- 
eral Power Act in reference to electric 
utilities. The two principal differences 
are that the Natural Gas Act does not 
provide authority over security issues, 
as is provided in the Federal Power Act, 
and certificates of public convenience and 
necessity are required for the construc- 
tion and operation of interstate facilities 
by natural gas companies, but not for 
electric_ utilities. 

The enactment of the Natural Gas Act 
was also brought about by the legal and 
practical obstacles to state control of in- 
terstate commerce and the industry 
abuses detrimental to the public. 

Part of the Federal Trade Commission 
investigation was directed to the natural 
gas industry, a comparatively new and 
rapidly growing industry which, after 
the invention of the seamless pipe in 
1926, was fast becoming of major im- 
portance as a principal source of fuel and 
affecting the vital interests of the con- 
suming and investing public. 

The final report of the Federal Trade 
Commission discussed at length specific 
evils existing in the industry, including 
the financial and accounting abuses pre- 
viously mentioned in connection with the 
Federal Power Act. Sixteen specific evils 
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were enumerated, examples of which are 
as follows: 


(1) Excessive and _ inequitable 
variations in city gate rates for nat- 
ural gas among different localities. 

(2) Excessive profits in many nat- 
ural gas sales between affiliated com- 
panies. 

(3) Costly struggles between rival 
natural gas interests to conquer or de- 
fend territories of distribution. 

(4) Unregulated control of pipe- 
line transmission and of wholesale dis- 
tribution. 


CCORDING to the American Gas Asso- 
A ciation publication “Gas Facts,” in 
1938, when the Natural Gas Act was 
passed, natural gas was being supplied to 
some 7,044,000 customers and there were 
approximately 180,000 miles of pipe lines 
in existence. This industry has con- 
tinued to expand, serving increasing 
amounts of gas to the areas originally 
served and bringing this superior fuel 
to great new areas of our country. Dur- 
ing the war, due to the unavailability of 
materials, expansion was halted, except 
where required by the war effort. Since 
the lifting of wartime controls, the de- 
mand for natural gas has far exceeded 
expectations and natural gas pipe-line 
companies generally have been unable to 
obtain pipe and construct new facilities 
fast enough to keep pace with the de- 
mand. In 1946, the number of customers 
served had grown to 9,365,000 with 228,- 
000 miles of pipe line. 

One of the important functions of the 
commission has been the consideration 
of applications for certificates of public 
convenience and necessity by natural gas 
companies. A total of 479 applications 
were filed between February 7, 1942, the 
date on which the present certificate pro- 
visions of the Natural Gas Act became 
effective, and July 1, 1948, involvin 
nearly 44,000 miles of pipe lines an 
over $2 billion. Of these applications 
filed, 355 certificates have been author- 
ized involving more than 20,000 miles of 
pipe lines and over $1 billion ; 63 appli- 
cations were dismissed, withdrawn, or 
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denied. Pending before the commission 
on July 1, 1948, were 61 applications for 
certificates involving more than 12,000 
miles of pipe lines and over $768,000,000, 
Certificates authorizing facilities during 
the 1948 fiscal year, at an estimated cost 
of approximately $520,000,000, almost 
equaled the total estimated cost of $542,- 
000,000 for the preceding six years. 


“2 magnitude of the estimated cost 
of the facilities authorized by the 
commission is reflected in a comparison 
with gas plant investments. At the end 
of 1944, the gross gas plant investment 
of all natural gas pipe-line companies re- 
porting to the commission, including their 
gas production, transmission, and dis- 
tribution plant, was $1,970,499,175 and 
at the end of 1946 the gross investment 
was $2,105,985,144. Between February 
7, 1942, and July 1, 1948, the commis- 
sion issued certificates authorizing the 
construction and operation of new trans- 
mission facilities whose cost was esti- 
mated by the applicants at $1,062,308,- 
220, which is 54 per cent of the gross 
plant investment at the close of 1944 and 
50 per cent of the gross plant investment 
at the close of 1946. 

Many of the less important noncon- 
tested certificate cases are handled by 
abridged hearing procedures in order to 
expedite authorizations so urgently re- 
quested. The effect of the abridged 
hearing procedures may be seen from the 
following: In the 1947 fiscal year 99 
hearings out of a total of 160 involv- 
ing applications for certificates were 
handled under the abridged procedure. 
This is about 62 per cent. In the 1948 
fiscal year, 84 hearings out of a total of 
111 involving certificates were handled 
under the abridged procedure. This is 
about 76 per cent. 

The major certificate cases, whether 
for whole new lines or for expansion of 
existing lines, however, require detailed 
presentation of proof by the applicant 
and ample oenstlnanian a the commis- 
sion of certain essentials. The commis- 
sion must find that the public con- 
venience and necessity require the facili- 
ties proposed and that the applicant is 
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ready, able, and willing to install such 
facilities and provide satisfactory serv- 
ice. This means that adequate reserves 
must be dedicated to sustain the pro- 
posed service, the market must exist to 
consume the natural gas to be transport- 
ed, the proposed pipe line must be eco- 
nomically feasible, and applicant must 
possess ability to finance the venture. 
These and other considerations entail 
much study and analysis by the commis- 
sion and its staff. 


r. DOUGHERTY, in a speech carried 
M by the American Gas Association 
Monthly in June this year, made some 
statements which should not go unchal- 
lenged. He said, “in June, 1938, we had 
a healthy, thriving industry which made 
tremendous strides in the preceding ten 
years ...,” and that the industry is on a 
sound and expanding basis “in spite of” 
regulation, implying that the Federal 
Power Commission has hindered the in- 
dustry in achieving its present sound 
position. At the same time and in the 
same speech he said the rate-making 
policies of the commission are “largely 
responsible for the too rapid growth of 
the demand for gas.” 

The fact is that the natural gas industry 
now, after ten years of regulation, is in 
a far better financial condition and far 
more prosperous than at any time in its 
history. Bringing it under regulation has 
given it stability which it would not 
possess without regulation. More and 
more of the natural gas companies’ capi- 
tal requirements are being raised through 
public financing. Recently a new pipe- 
line venture costing $150,000,000 raised 
75 per cent of its capital requirements 
through the sale of bonds to the public 
at 3$ per cent. It would be impossible 
for an unregulated industry to secure 
financing on such favorable terms, and 
certainly it was not possible for pipe-line 
companies to do so prior to enactment 
of the Natural Gas Act. The cost of bor- 
rowed money and equity capital for 
natural gas companies is reasonably in 
line with the cost of money to the fore- 
most electric utilities in this country. The 
industry has left behind the receiverships 
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and financial chaos which plagued it dur- 
ing the years prior to the passage of the 
act. 

Its status as a public utility enterprise 
has made possible the low-cost financing 
of the great expansion program now in 
progress. 


| Tyas the standpoint of the industry it 
certainly is not unhealthy to have 
expanding markets anxious to purchase 
all the natural gas the companies can 
deliver. The condition of natural gas 
companies is viewed with envy by the 
manufactured gas industry. Mr. Hudson 
W. Reed, president of the American Gas 
Association and the Philadelphia Gas 
Works Company, in a speech earlier this 
year in Houston said : 

The constantly increasing volume of nat- 
ural gas now transported from this area as 
well as the stabilization of its price is 
sufficient evidence that the natural gas branch 
of the gas industry is still on the upward 
swing. It is in fact in such a strong position 
that any complimentary remarks I could 
make would be superfluous. 

I am extremely sorry that I cannot report 
that the manufactured group of our industry 
is in the same enviable position. .. . 


In his condemnation of the commis- 
sion’s rate-making policies as being re- 
sponsible for what he terms the “too 
rapid growth for demand of gas,” Mr. 
Dougherty has overlooked a number of 
other factors contributing to the expan- 
sion of the industry. The fact is that the 
increasing costs of competing fuels, such 
as coal and oil, the increasing cost of 
manufactured gas, and the threats to the 
supply of oil and coal are principally re- 
sponsible for the increased demand for 
natural gas. Areas whose own supply of 
natural gas is becoming depleted, such 
as the Arpalachian and California areas, 
are now requiring new supplies from the 
Southwest. 

Industry’s concern over the commis- 
sion’s rate-making policies is due pri- 
marily to reductions in profits which 
would be available if regulation were not 
so stringent. It could hardly be con- 
tended that it would be in the public in- 
terest to restrain rapid growth in the de- 
mand for this superior fuel by raising 
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prices and thereby unjustly enriching the 
industry. 


rR. DouGHERTY said, “the long de- 

lays experienced in obtaining au- 
thorization for construction have had a 
direct bearing on the inadequacy today 
of the facilities of many natural gas com- 
panies.” I would assume that time re- 
quired in hearings to afford due process 
to the parties and time required by the 
commission to study the record cannot 
be considered delay. Pipe-line construc- 
tion has not been delayed by the commis- 
sion. 

The present natural gas difficulties are 
due to the fact that demands for natural 
gas have increased at an unprecedented 
rate since the end of the war when con- 
trols were taken off the production of 
gas-consuming appliances and the alloca- 
tion of steel pipe. In this period, thou- 
sands of gas-heating installations have 
been made in new and old homes and de- 
mands of industry have grown to record 
levels. The result has been that the in- 
crease in demand has outrun the increase 
in gas supply. A number of pipe lines au- 
thorized many months ago are far from 
being completed because of the shortage 
of steel pipe. It is estimated that the 
shortage of steel pipe is such that orders 
now placed may not be filled for several 
years. Actually the authorizations of the 
commission have been far ahead of con- 
struction because of industry’s inability 
to get pipe. Unregulated industries re- 
quiring steel, such as the automobile in- 
dustry, are also unable to meet demands. 

Mr. Dougherty stated that expansion 
of the industry since the advent of the 
Natural Gas Act, with the exception of 
three lines, has been to meet increased 
demands of markets served before the 
passage of the act. While it is true that 
much of the expansion has been to meet 
the needs of old markets, certificates have 
been issued to serve new markets in New 
York city, New Jersey, Minnesota, 
Pennsylvania, Tennessee, Delaware, Ala- 
bama, and Wisconsin. Applications are 
pending to serve new markets in New 
England, Georgia, North and South 
Carolina, the Pacific Northwest, New 
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Mexico, Arizona, Virginia, Maryland, 
and California. 


HE so-called Rizley Bill, HR 4051, 

sponsored by the natural gas indus- 
try, was introduced in the last Congress 
to change the Natural Gas Act so as to 
nullify important phases of the commis- 
sion’s regulation which have been sus- 
tained in the courts. The bill had two 
main objectives ; to exclude the commis- 
sion from jurisdiction over the sales of 
natural gas in interstate commerce oc- 
curring in the field, and to require allow- 
ance of the “prevailing field price” for 
natural gas produced by companies sub- 
ject to the commission’s jurisdiction in 
fixing rates, rather than the actual pro- 
duction cost of such gas. Two commis- 
sioners did not believe any amendments 
to the Natural Gas Act were necessary, 
while two commissioners favored certain 
amendments which they themselves pro- 
posed. A vacancy existed on the commis- 
sion during that session. 

In urging amendments to the act— 
HR 5091—the industry contended that 
due to the commission’s regulation, nat- 
ural gas was not available to serve the 
demands of the markets. The facts do 
not support this contention. Since 1942, 
the commission has authorized the con- 
struction and operation of additional 
pipe-line facilities at an estimated cost of 
$1,162,000,000. These projects are in- 
tended to add more than five billion cubic 
feet daily to the aggregate capacity of the 
systems involved. During the past fiscal 
year, the commission authorized the con- 
struction and operation of additional 
pipe-line facilities at an estimated cost 
of $520,000,000. If all the construction 
proposed in applications pending before 
the commission as of July 1, 1948, is au- 
thorized, another 3,550,000,000 cubic 
feet of daily pipe-line capacity will be 
constructed. 


N order to obtain these authorizations 
the companies have proved adequate 
reserves to supply the market for at least 
twenty years in most cases. 
Aside from the certificate cases, im- 
portant accomplishments have resulted 
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from regulation under other provisions 
of the act. 

Since the act was passed in 1938, the 
commission’s action in rate proceedings 
has resulted in annually recurring rate 
reductions aggregating approximately 
$42,670,000, On a cumulative basis, this 
amounts to a total saving to customers 
of $220,688,000 as of June 30, 1948. 
Many of the important rate reductions 
were carried to court and in practically 
all cases the commission has been fully 
sustained. 

The commission has made considera- 
ble progress in its program to eliminate 
the accounting abuses disclosed by the 
Federal Trade Commission. Companies 
are required to file reclassification and 
original cost studies eliminating write- 
up, inflation, and excess costs. As of June 
30, 1948, the commission had issued or- 
ders on 49 natural gas companies, ap- 
proving disposition of amounts in excess 
of original cost, aggregating $173,411,- 
318. 

To summarize my remarks today— 

There is no question but that the regu- 
lation was required in the public interest. 
In fact, Mr. Dougherty, during the 
House hearings in 1937, gave the Natural 
Gas Act his blessing when he said: 

. we have no objection to the Federal 
government stepping into this field of regula- 
tion. 

I think that ultimately there will happen 
in this field what has happened in the railroad 
business—namely, the Federal government 
more and more will take over the fixing of 
rates—and you will get to the point in ten 
or fifteen years when there is very little state 
control over natural gas rates where the gas 
is brought in from outside; but we have no 
objection, and I think the bill is, generally 
speaking, a proper sort of measure. 


ES proper and comprehensive de- 
velopment of the water resources 
of the country is as important today 
as “7 were sixty years ago. As Presi- 


dent Theodore Roosevelt predicted, we 
are here today face to face with powerful 
interests and the ingenuity of able corpo- 
ration lawyers seeking to invade the 
rights which belong to all the people. 
The legislative amendments sponsored 
by elements of the industry are not con- 
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fined to reasonably debatable objections 
to certain features of regulation, but 
rather are fundamental and broad in their 
implications. They go in their proposals 
as far as they dare to upset and cripple 
the general regulatory scheme which was 
enacted with bipartisan support by the 
nation’s great statesmen after years of 
legislative experimentation and investi- 
gation. 

The principal cause of the present 
effort of industry to amend these acts is 
the determined and effective regulation 
by which the commission has successfully 
carried out the purposes of Congress in 
their enactment. Having been for the first 
time subjected to regulation over their 
operations that was really effective, and 
having failed in the fight to resist it in 
the courts, they are now turning to Con- 
gress as a last resort in the hope that with 
the years their abuses of the past have 
faded from memory. 


i ige of us, I am sure, advocate 

government ownership and opera- 
tion of these industries. I personally 
strongly favor private ownership effec- 
tively regulated. Mr. Charles E. Oakes, 
president of the Edison Electric Institute, 
in a recent speech published in the 1948 
Bulletin of Edison Institute, pointed out 
that there must be adequate service by 
private utility companies to prevent gov- 
ernment ownership and operation, Mr. 
Oakes said: 

Adequate electricity is essential in peace; 
it is of vital necessity in war. The utilities 
must provide it in abundance. If they do not, 
the Federal government must shove them 
aside and do the job. 


I would add, in comment, they must, if 
they are to survive, supply it at rates that 
are reasonable. 

The movement toward government 
ownership of utilities has gained con- 
siderable support in this and other 
countries in recent years. Government 
ownership of utilities is an accomplished 
fact in England. The reasoning behind 
this movement is that public utilities do 
not sell commodities which the people 
can take or leave according to their de- 
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sires or ability to pay for them, but sell 
inescapable necessities which make an 
inexorable demand upon every house- 
holder, every business, large and small, 
in almost every populated community. 
Therefore, it is contended, they should 
be operated by the government, which, 
according to the theory of the pro- 
ponents, would insure to consumers more 


adequate service at cheaper rates, 

The utility industry of this country is, 
of course, alert to such manifestation of 
sentiment. If it is wise, the industry will 
welcome and support effective regulation, 
realizing that such regulation in the in- 
terest of the general public is also their 
best protection now and in the future 
against government ownership. 





Current Development in Rate-making 


Communications 
By TRACY J. PEYCKE* 


if Hews principal activity respecting 
rates for communications service at 
the present time has to do with telephone 
rates, and what I have to say will relate 
largely to that field. 

I should also say that my own connec- 
tion with the Bell system introduces some 
limitations upon the scope of this discus- 
sion, This may help to explain in some 
instances a hesitancy to go very fully into 
some matters which are involved in pend- 
ing cases. This is not the forum for ad- 
vocating particular causes, and this paper 
is intended to be mainly an objective dis- 
cussion of matters of general current in- 
terest. 

Anyone working in the public utility 
field knows that an inflationary period is 
one of potential trouble for regulated 
utilities. Many of the matters which are 
of interest in current rate cases arise out 
of that fact, and it might be helpful in 
identifying these matters to look at some 
of the problems to which the current 
economic situation is giving rise. In any 
business rapidly increasing costs of 
operation must soon be compensated for 
by increased prices. Where approval of 
public regulatory authorities must be 
secured, this process under the most 
favorable conditions involves considera- 
ble time factors, and under less favorable 
circumstances this delay may become 
critical. 


*Vice ae we and general counsel, North- 


western Bell Telephone Company. 
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r costs keep increasing over a long 
period of time, repeated rate adjust- 
ments may be necessary. A manu- 
facturer might increase prices repeatedly 
as a matter of course, but in regulatory 
circles experience under new rates for 
test periods is sometimes thought neces- 
sary before a return visit to the commis- 
sion. Moreover, the sheer business of re- 
peated applications and hearings is irri- 
tating to the public and burdensome to 
the commissions. 

The economic pattern of which in- 
creasing expense levels are a part is also 
characterized by greatly increased de- 
mand for utility services. This is now 
going on with little sign of early abate- 
ment. An enterprise which is under the 
legal duty generally to serve all who ap- 
ply finds it necessary to add rapidly to 
its investment in plant and facilities. 
This may be cushioned a little in some 
cases by the inability of suppliers to keep 
up with the demand, but the expansion 
in the telephone business in the last three 
years has been tremendous, 

As a consequence of this, the need for 
new capital is very great. The necessity 
for earnings which will attract the new 
capital required is obvious. For a num- 
ber of years, interest rates have been and 
still are very low. Not only has outstand- 
ing debt been converted to these lower 
interest levels, but new capital has been 
largely added through this medium. For 
the most part, common stock financing 
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on a large scale has not been feasible. 
During this time the issuance of pre- 
ferred stock has not afforded a very at- 
tractive prospect. 

The Bell system feels that it is a sound 
position for it to have a debt ratio of 
not to exceed about one-third. The force 
of current circumstances has caused this 
to rise to about one-half. It seems ob- 
vious that if investors are to supply new 
capital in anything like the amounts re- 
quired, they must become interested in 
buying a large volume of additional 
common stock, 


N: only must earnings be increased 

sufficiently to bring about this re- 
sult, but the impact of higher costs of 
plant has another important effect. As 
plant is added to or replaced at greatly 
higher costs, the same earnings in dollars 
provide a diminishing rate of return 
upon equivalent property. It isn’t dollars 
which produce a return, it is the property 
in which they are invested. Adequate 
rates for service established at present 
will because of this factor shortly be- 
come insufficient if other conditions re- 
main the same. 

Some public utilities have a relatively 
high degree of stability in their earnings 
through periods of prosperity and de- 
pression. The telephone business is con- 
siderably less stable than electric and gas 
utilities having a large residential de- 
velopment, both as respects gross rev- 
enues and net earnings. These fluctua- 
tions imply that if averages are to be 
maintained, earnings in good times must 
be high enough to compensate for sub- 
stantial dips in bad times. This need 
coincides with the requirement for earn- 
ings which will permit heavy equity 
financing. While these factors are not 
something new in the world, they do 
serve to take the question of return in 
rate cases out of the realm of theory and 
make it both a practical and a critical 
problem, 

These difficulties are brought about by 
turbulent economic conditions which 
give rise to very rapidly increasing ex- 
penses of operation. Material prices 
have increased rapidly and wages have 
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advanced sharply. Payroll costs account 
for about 65 per cent of all operating 
expenses in the Bell system companies. 
The turnover of some categories of em- 
ployees has been high and there has been 
a rapid increase in the size of the forces. 
All these things are in wide contrast to 
conditions just before the war when the 
period of the depression had left a stable 
group of employees of relatively long 
service and matured skills. 


NE of the important problems in a 

period of rising costs is the lag be- 
tween the time when something happens 
to your earnings and the time when ap- 
proval can be secured for an increase in 
rates. There is no provision for recoup- 
ing the deficiency which this interval 
measures. This may be substantial even 
if all concerned act without any undue 
delay. It may become very serious if a 
decision is delayed because of extended 
hearings or for other reasons. 

There are various ways of attempting 
to meet or to minimize this problem. 
Some regulatory acts have provisions for 
emergency or temporary rates and pre- 
sumably most commissions have power 
to make orders of this kind. Several ap- 
plications have been presented in tele- 
phone cases upon this basis and a num- 
ber of such orders have been made. 
Some statutes permit the placing of 
rates in effect under refunding bonds 
pending final decision. These pro- 
cedures, of course, sometimes permit 
earlier relief. 

They have some drawbacks from the 
standpoint of the utility and perhaps the 
public as well. Temporary rate orders 
tend to afford, and may be designed to 
afford, something less than full relief 
for an interim period. This type of ac- 
tion may be thought sometimes to excuse 
prompt final disposition of the case. A 
series of piecemeal adjustments in a sin- 
gle proceeding may involve a good deal 
of work and serves to keep the subject 
agitated over a considerable period. 
There really are probably few cases 
which are not capable of being disposed 
of on final decision with wisdom and jus- 
tice within reasonable time limits. 
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The foregoing remarks have suggested 
the question as to what kind of relief is 
contemplated by an order for temporary 
or emergency rates. On the one hand a 
utility is entitled to be relieved promptly 
from a level of rates which has come to 
be confiscatory. But the determination of 
rates which will do this and no more is 
probably no simpler or more expeditious 
than the determination of rates which 
would finally be found to be reasonable 
rates. There seems to be no good reason 
on the basis of sound regulation for in- 
troducing an extra step which has no 
better purpose than this. 


N order for interim rates may some- 
times employ still different criteria. 
In New England Telephone & Telegraph 
Co. v. State of New Hampshire (NH) 
57 A2d 267, the court reversed an order 
of the commission which had refused to 
grant an emergency increase in rates 
pending an investigation. The evidence 
showed the company to be operating at 
a loss on its New Hampshire business. 
The investigation had been pending over 
a year at the time of the court’s decision. 
The company was held entitled to prompt 
emergency relief under a statute provid- 
ing for such an order. 

It was held that the minimum emer- 
gency relief required was a sum suffi- 
cient to cover operating losses and a pro- 
portionate part of interest on bonds. The 
court refused, one justice disagreeing, 
to require further relief to cover a return 
on equity capital. It said that question 
was not before it, apparently regarding 
continuing confiscation as something less 
than an emergency under the statute. 
The emergency confronting the company 
was the problem of securing necessary 
capital, If an independent company had 
been carrying on the telephone business 
in New Hampshire, it would hardly have 
found this problem solved by an order 
which permitted it to make only enough 
to pay bond interest. 

While this would hardly be regarded 
as the prevailing view of the law, it il- 
lustrates an attitude which may some- 
times be encountered. Emergency rates 
seem sometimes to be thought of as rates 
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which afford some relief but preserve 
the emergency. 

A reading of the cases decided by the 
commissions upon an emergency basis at 
the time of the first World War furnishes 
very interesting material for reflection at 
the present time. It will be remembered 
that wages and prices of materials in- 
creased very rapidly during the war in 
much the same manner and degree as has 
occurred since 1945. The utilities were 
squeezed then as they are now. As early 
as February, 1918, the Secretary of the 
Treasury wrote the President directing 
attention to this and urging the need for 
relief. On February 19th the President 
wrote: 


I hope that state and local authorities, 
where they have not already done so, will, 
when the facts are properly laid before them, 
respond promptly to the necessities of the 
situation. 


HE commissions did respond with 

many emergency increases. The 
emergency itself was well understood. 
The special feature of the orders was 
identified over and over again. It con- 
sisted of a disregard of the elaborate 
processes of inventory and valuation of 
property then current, and an effort to 
fix rates which would restore prewar 
earnings, or would cover expenses and 
fixed charges and enough more to permit 
the utilities to sell the securities which 
would raise the capital required by their 
expanding business, 

On this basis all the rate applications 
now being made are emergency cases. 
Rising costs of operation outrun rev- 
enues. The need for expansion and new 
investment is great. Larger earnings are 
necessary to attract this investment. Most 
cases are being presented on the basis of 
book figures without any valuation at cur- 
rent cost levels. These cases present as 
critical a problem and demand as prompt 
solution as was true thirty years ago. 

Temporary and emergency orders re- 
late to the problem created by the time 
which the regulatory process takes. Ris- 
ing cost levels create the problem also of 
the inadequacy of current and past re- 
sults to measure future requirements. 
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Everyone agrees, of course, that rates 
are made for the future. Under stable 
conditions the future can be measured 
reliably by the recent past. Under cur- 
rent conditions this is not true. I am not 
referring to further increases in cost 
levels which may occur. A little authen- 
tic gift of prophecy might be useful but 
in its absence it would seem best to stay 
with known facts. What is referred to 
is an entirely different matter. 

The respect in which current results 
are known to be an inadequate measure 
of the future is this matter of the increas- 
ing unit cost of the plant. Expansion is 
being accomplished at these present high 
prices. As plant is replaced in ordinary 
course, the new property also goes in at 
present prices. Depreciation has been 
accrued only on the old basis. There is 
need for a return on rapidly growing 
dollars of investment which have gone 
into new property which generally is not 
capable of producing any greater return 
than the old. Moreover, earnings have 
been kept at whatever levels are current 
by a very considerable overcrowding of 
facilities. As this condition is relieved, 
there is an increase in investment with- 
out any corresponding increase in rev- 
enues. These processes can be forecast 
over a period of say a couple of years 
fairly reliably. This involves making no 
assumptions that costs and prices will in- 
crease further in this period. In this way 
it may of course neglect more than it 
takes account of. All forecasting invites 
counterforecasting. Such contests are 
often undesirable. 


ip might be useful, before leaving the 
subject of forecasting, to refer to an 
interesting aspect of this matter which 
has shown up a number of times. Refer- 
ence might be made again by way of 
preface to the ona a orders made 


at the time of World War I. Many of 
these stated the assumption that the 
higher cost levels would be temporary. 
This resulted in some rate increases for 
temporary periods or subject to later re- 
éxamination. It was not taken to furnish 
any reason for disregarding the reality 
of the increased costs. Many prices did 
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decline some years later, but former pat- 
terns were never restored, either as to 
costs or rates, 

On the present eccasion one hears less 
reflection of a belief that the current 
high level of costs is a temporary phe- 
nomenon, There has arisen, however, in 
some quarters without even this premise 
a disposition to disregard increased 
costs merely because they are taken to 
be abnormal. 

It is true, of course, that many erratic 
results appear and many long existing 
relationships are disturbed. In a period 
when there is a large amount of new con- 
struction, maintenance expenses tend to 
be high. Extensive public improvements 
also cause expense incident to rearrange- 
ments of telephone plant. Outlays asso- 
ciated with construction which are re- 
quired to be charged to expense accounts 
are nonrecurring as to any particular 
project, but they continue as long as new 
construction continues. 

When forces are expanded, new em- 
ployees must be recruited and there is a 
relatively high turnover in newer per- 
sonnel. These are all symptoms of a 
force condition in a period of full em- 
ployment which is in contrast to the late 
Thirties when there had been little turn- 
over for years and a much higher pro- 
portion had relatively long service. It 
might be assumed that on this account 
costs are abnormally high, but this is not 
necessarily true. There are many off- 
setting factors. Employees with less serv- 
ice are on lower steps of wage schedules 
and their wages will increase as they re- 
main on the payroll. While some factors 
may be expected to improve, it is very 
likely that as long as present economic 
conditions continue, many other items of 
expense may be expected to increase. 
Analysis generally shows that in fact in- 
creased expenses are pretty much what 
is measured by the increased levels of 
wages and material prices. 


iy any event there is no magic touch to 
change whatever conditions cur- 
rently prevail. The whole process re- 
sorted to by some commissions of restat- 
ing expenses at an assumed normal level 
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is a retreat to fictions which seem more 
comfortable at the time than the facts. 
These fictions, however, yield no present 
return. They are not even an authentic 
promise of a better day to come. What 
the future surely promises if wages and 
prices continue to increase, or even re- 
main on the present level, is that these 
utilities will have more of the same 
problem of finding revenues sufficient 
to pay increased operating costs and pro- 
vide a return on a property investment 
which is constantly becoming greater per 
unit of plant. 

I am glad to be able to report that the 
courts in which these decisions have been 
reviewed have found no justification for 
disregarding these existing facts. I refer 
particularly to Southern Bell Telephone 
& Telegraph Co. v. Georgia Public Serv- 
ice Commission decided by the supreme 
court of Georgia July 15, 1948. 

On the other extreme from attempts 
to read the future is the occasional in- 
sistence that a set of inadequate rates is 
entitled to a substantial test period to see 
if they may not possibly turn out to be 
enough. As extreme an illustration of this 
as I have noticed was the action of the 
Maine commission in denying in July, 
1948, an application for increased tele- 
phone rates because an insufficient period 
had elapsed since an increase was granted 
in May, 1947. A rate increase can be 
priced out accurately, and there is really 
nothing more to be learned as to its 
capacity to produce revenue. 


LL of these problems are capable of 
being handled with results which 

will never be far wrong by regulatory 
bodies which are vigilant and willing to 
act promptly when the occasion requires. 
Prompt disposition under existing con- 
ditions is entirely practicable. Most 
cases are being decided on the basis of a 
rate base related to net book cost or in- 
vested capital and involve only data 
taken from the company’s books. While 
there may be many issues of one kind 
or another, their number and difficulty 
are not now very troublesome. Codpera- 
tive studies on a country-wide basis are 
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helping to resolve some old problems. 
On this basis separation of property, 
revenues, and expenses between different 
jurisdictions and between toll and ex- 
change service has presented hardly any 
difficulty. Depreciation expense is rarely 
a subject of controversy. In Bell system 
cases the facts concerning Western 
Electric prices and profits, and tht costs 
of furnishing service under the license 
contract, are generally well understood. 
Areas of legitimate controversy have 
been brought within rather narrow 
limits, 

There remains the question of a rate 
of return. As uncertainties are elimi- 
nated from other phases of a rate case, 
this problem becomes the more critical. 
In spite of the most profound studies, its 
solution in the end must depend in con- 
siderable degree upon well-informed 
judgments. 

There are, of course, still states in 
which there must be a finding of repro- 
duction cost new and of existing de- 
preciation. Bell companies in many cases 
have offered evidence as to what the cost 
of plant would be if it had been placed 
at current labor and material costs. Com- 
missions generally, however, have taken 
account only of costs as shown on the 


books. 


HIS attitude does not change the fact 

that a return being realized in de- 
preciated dollars is being related to an 
investment which was made in dollars 
having vastly greater purchasing power. 
If we were concerned only with existing 
investors, this statement might perhaps 
do no more than identify the victims of 
an inflationary process. But there is a 
public interest which goes far beyond a 
mere question of fairness. Essential en- 
terprises engaged in a public service must 
have the means to continue to discharge 
their obligations. It may properly be 
added, of course, that the treatment of 
existing investors has an important bear- 
ing upon the ability to attract additional 
capital. Not only are new investors in- 
fluenced by this consideration, but one of 
the most important sources of new capi- 
tal is to be found in the great body of 
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those who already have committed in- 
vestment funds to the enterprise. 

Since the end of the war, the Bell 
system has found it necessary to raise 
about two billion dollars in new capital. 
It estimates that it will have to raise as 
much more in the next few years. So 
far it has been obliged to resort largely 
to borrowing and its debt ratio is now 
about 50 per cent. It cannot go on with 
this process indefinitely. Every con- 
sideration of sound management dictates 
the requirement of a large amount of new 
equity capital. The evidence presented in 
rate cases has been designed to show the 
need for revenue which will permit a 
return sufficient to induce this type of in- 
vestment, 

There is a temptation to pause and re- 
flect upon the question as to what is the 
current concept of the measure of the 
constitutional right to a fair return. This 
would, of course, be an appropriate oc- 
casion for doing so. It is difficult to be- 
lieve that the subject does not still de- 
serve much intelligent thought. 


HE problem as it presents itself to- 


day, however, seems much more 
economic than legal. A utility which 
happens to have no need for additional 
capital presumably has a constitutional 
right to earn if it cana fair return, to 
be measured in some manner. On the 
other hand, these utilities which have 
vast requirements for new capital which 
can come only from investors willing to 
purchase their securities have a practical 
economic problem which is not helped 
much by examining precedents and 
reading the Constitution. However diffi- 
cult of solution, the problem has been 
removed far from the realm of theory 
into that of practical business economics. 
The key to the problem, of course, is 
the return which is necessary upon 
equity capital. It should be said at once 
that not all the problems besetting the 
marketing of common stock are peculiar 
to the telephone industry, Of all money 
realized from new corporate securities 
issued in 1947 only about 14 per cent was 
raised by common stock issues. This 
situation is contributed to by many fac- 
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tors and is properly the cause of much 
concern, 

Business corporations generally, how- 
ever, have been in a position to expand 
their facilities in spite of this. They have 
done so to a very large extent by the use 
of retained earnings. The telephone 
companies are unable to do this. They 
— no alternative to seeking new capi- 
tal, 

We learned from Federal Power Com- 
mission v, Hope Natural Gas Co. that 
the fixing of just and reasonable rates 
“involves a balancing of the investor and 
the consumer interests.” The investor 
interest was there explained as con- 
cerned with meeting the capital costs of 
the business, the nature of which was 
briefly but well described. 


NDER some conditions the public 
regulation of rates may perhaps 
with accuracy be described in terms of 
settling a contest between consumers and 
investors where one loses what the other 
gains. Under present conditions this de- 
scription is far from adequate. The 
furnishing of satisfactory and adequate 
service and the provision of the facili- 
ties necessary for that purpose are first 
of all a matter of public or of consumer 
concern. The inability of these enter- 
prises to attain that objective is a public 
misfortune with consequences far be- 
yond the incidental private misfortune 
of the investors involved. It is difficult 
to see why public authorities should feel 
any more comfortable than the managers 
of the business with this problem un- 
solved. 

The difference between the financial 
integrity of an enterprise and its absence 
has not undergone any basic change since 
Mr. Micawber’s day. Financial integrity 
is insured by sufficient earnings ; the lack 
of it is insured by something just short 
of sufficient earnings, 

After the decisions in the Natural Gas 
Pipeline Company and the Hope Nat- 
ural Gas Company cases, there were two 
rather general lines of comment. One 
went to the effect that commissions were 
now freed from formulas and might 
establish rates which they thought rea- 
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sonable without disclosing any ordered 
basis for their conclusions. The other 
view recognized that these decisions 
went far in minimizing judicial control 
over the methods employed by regulatory 
authorities ; but it held that this served 
to increase greatly their responsibility 
for reaching sound results. 

The former view was carried to its 
logical conclusion by the attempt of the 
Wisconsin commission to use intuitive 
judgment in the City of Two Rivers 
Case. 

As you know, the supreme court of 
Wisconsin found the result altogether 
unacceptable. 


N the other hand, there is much evi- 
dence that regulatory authorities 
generally do feel a keen sense of respon- 
sibility for the future of the services 
which they regulate. They are aware that 
good service can be furnished in the long 
run only by sound and healthy utilities, 


and that good service is worth what it 
costs. 

In the days when rate cases were so 
preoccupied with intricate problems of 
valuation, rate of return was often treat- 
ed much as if it were capable of an 
answer simply from reading precedents 
in the law books. This may have been 
consistent to some extent with a concept 
of the purpose of regulation as being that 
of refereeing a contest between inves- 
tors and consumers. 

It is not necessary to argue that the 
need for raising large amounts of addi- 
tional capital vests a utility with any new 
constitutional rights. It does, however, 
introduce an economic necessity for an 
adequate return which is critical for both 
investors and consumers. Regulation 
under present conditions which seeks and 
achieves nothing more than fully and in- 
telligently safeguarding the public in- 
terest will necessarily take care of the 
legal rights of the utilities regulated. 





Current Developments in Electric Rate Making 
By PAUL W. McQUILLEN* 


Bene developments in electric 
rate making are of special interest 
to lawyers in this section, as practitioners 
directly concerned with any choice of 
procedure and with any indication of 
relative importance among issues in- 
volved, In both respects the past year has 
been a fruitful one, The legal significance 
of recent events in this field is to be 
found, however, chiefly in their underly- 
ing causes which are influencing the 
trends of legal procedure and the direc- 
tion of legal thought. 

The things that are being done, and the 
things that need to be done, in electric 
rate making, can be viewed in proper 
perspective only against the background 
of the general business and political con- 
ditions which have unleashed forces be- 
yond the control of any locality of gov- 


*Member, New York city bar. 


ernment or any segment of business and 
industry. In fact, our country as a whole 
is forced, by the dominant instinct of 
self-preservation, to a part in world af- 
fairs bringing consequences upon our 
domestic economy from which it cannot 
escape, and from which the electric in- 
dustry within it cannot escape. 


| bs common with everyone else, electric 
companies are struggling with the 
burden of higher prices for practically 
everything. 

In common with many other indus- 
tries, and more than most, the electric 
companies are under a pressing need for 
enormous expansion of their plants. 

Either of these problems would be 
serious alone, but when the expenses of 
providing service with the facilities on 
hand are increasing faster than the reve- 
nues from that service, and at the same 


OCT. 21, 1948 620 





= = ©) ©0795 os 2 8k Oo 


APPENDIX 


time there is a great demand for more 
service which can only be provided by 
much more plant, the difficulties are com- 
pounded. Together these conditions place 
a new emphasis in peacetime upon the 
aspect of electric service which has long 
been taken for granted—the elemental 
need for that service in the quantity and 
quality essential for both our domestic 
lives and our industries which have 
grown to be so completely dependent 
upon it. 

During the wartime, still uncomfort- 
ably close in memory, the need for power 
was recognized with fearful apprehen- 
sion, Fortunately that gave way to relief 
when our electric resources proved equal 
to the task of providing power for pro- 
duction of the overwhelming mass of 
weapons, equipment, and supplies with 
which we won the war. That lesson must 
not be forgotten, and all persons engaged 
in rate making must keep clearly in mind 
the first and primary objective of all 
rates of any kind, which is to make it 
possible for the utility to earn the money 
with which it can serve, and keep ready 
to serve, all private and public need, in- 
cluding the need to be ready always to 
meet any new emergency of national de- 
fense. 


HE program for expansion of elec- 

tric’ power resources, on which the 
industry is now well embarked, will add 
about 20,000,000 kilowatts of new gener- 
ating capacity within a span of about five 
years. It will cost, with appurtenant ex- 
pansion of transmission and distribution 
facilities, about $6 billion. That will 
represent an increase of about 40 per 
cent in total installed capacity, and will 
preserve a main source of our strength 
among nations which best safeguards our 
peace and is the best guaranty of sur- 
vival in the event of war. Much of the 
new construction is due to the fact that 
during the war and the early postwar 
period the growth of demand ran ahead 
of the ability to build, and the reserve of 
capacity was reduced below a safe 
amount. It has been estimated that the 
reserve margin during the winter just 
past was only about 5 per cent. The re- 
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serve which has been generally regarded 
as desirable is about 15 per cent. When 
adjoining systems are able to share re- 
serve capacities with reasonable assur- 
ance, they may feel safe with somewhat 
smaller individual margins, but a system 
largely dependent upon only its own 
plants may require somewhat more re- 
serve capacity. In any case the costs of 
required reserves are proper charges 
against existing business, rather than ex- 
penses for which one must look to new 
business. 

In past periods of large electric plant 
expansion, net revenues grew as a rule 
in good proportion. There were marked 
improvements in operating efficiencies in 
both production and transmission of elec- 
tric energy, plus larger output, so that 
it was possible to earn a fair return on 
the new capital and at the same time to 
lower unit charges for the larger volume 
of production. During the present period, 
however, we find that, during the first 
half year of 1948, while the leading elec- 
tric utility systems of the country had 
gross revenues about 11 per cent higher 
than in 1947, their net income was about 
5 per cent lower. This was due almost 
entirely to higher operating expenses. 
The principal items of fuel cost and 
wages were up about 37 per cent and 14 
per cent, respectively. 


I. er World War I there were mate- 
rial savings in costs of operation 
from the improved efficiency of the new 
construction, but since World War II 
there has not been as much advance in 
efficiency over the plant in operation dur- 
ing the war. The incremental costs of 
electric output still go down as volume 
goes up, but the economies of larger 
volume and the direct increase in reve- 
nues together have lately been less than 
the increases in operating expenses. 

The impact of these factors varies 
with different sections of the country as 
well as between hydro and steam electric 
generation. They are, however, national 
in scope, and in some sections it has be- 
come necessary to make allowances for 
them and to act with expedition. 

In New York, the public service com- 
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mission's annual report for 1947, recent- 
ly issued, devotes much of its introduc- 
tion to comment upon the impact of post- 
war economic conditions as they affect 
utility rates and service. It points out 
that drastic increases in major items of 
operating costs reached new high levels 
during the year, and states that 


The inflationary tendencies which became 
increasingly manifest in the latter part of 
1946 and continued at an accelerated rate 
throughout 1947, outstripped the economies 
and savings that the utilities had put into 
effect in recent years under the guidance of 
the commission and many of the companies 
were compelled to seek increases a the 
year. In many instances the companies faced 
a financial emergency and the commission 
had to give consideration to the fact that 
continued operating deficits might have an 
adverse effect upon the quality and safety 
of service. Nevertheless, in each instance 
where increased rates were sought, the com- 
mission suspended the company’s proposals 
and instituted an investigation to determine 
the extent to which operating costs had in- 
creased and the amount of relief that should 
be granted. Where it was found, after public 
hearings, that the company’s condition, due 
to increased wages and materials, justified 
the necessity of higher revenues, the commis- 
sion granted increases on an interim basis for 
a period not exceeding one year and the 
proceedings are being continued to a final 
determination. 


In retrospect, the report reminds the 
reader that “For seventeen years begin- 
ning with 1931, the commission pursued 


For several years the board has been able 
to report progressive reductions in charges 
for utility service, especially in the category 
of electric rates, It now appears that the tide 
has turned because many utilities have ap- 
plied to the board for relief in the form of 
increased rates to offset the increased cost of 
labor, fuel, and other supplies. The latter 
part of 1947 was marked by the receipt of a 
large number of such applications; most of 
these are still pending at the end of the year 
and will be acted on during 1948. 

Another aspect of the influence of the pres- 
ent high cost level on utility rates should 
be noted. The shortage of labor and suitable 
material during World War II made it im- 
possible for both the electric and gas utilities 
to maintain an adequate margin of plant ca- 
pacity called for by standards of good serv- 
ice. These utilities are now confronted with 
the dual task of building up their plants so 
as to meet the steadily increasing demands 
of customers and of restoring safe margins 
of capacity. The new facilities such a pro- 
gram requires are going in at a composite 
over-all cost which is approximately 60 per 
cent higher than prewar cost levels. These 
additional facilities are required to meet the 
exigencies of the situation. The higher costs 
are outside the control of the utilities—they 
have no choice in the matter. The unavoid- 
able result will be a material increase in the 
average investment required to serve a cus- 
tomer. This means that rates to customers 
must in the future carry a larger amount 
for fixed charges on such investment. 
Whether this pressure toward higher rates 
can be offset by operational economies and 
continued ability to attract new money for 
plant additions at low cost remains to be 
seen. 


a policy of reducing the cost of all utility . / ‘HE problems of rate making posed 


services under its jurisdiction . . .” and 


by the situations described in these 


that “Towards the close of the decade, reports differ significantly from those of 
when the economic pendulum began to _ the long period before the second World 
swing the other way and prices began War. Rising prices and shrinking in- 
to rise, the increased business and earn- comes call for different treatment than 
ings of the companies made further re- stable prices and expanding incomes. 
ductions possible.” It further states that There is a more imminent threat to the 
“In the years since 1940, increases in public interest in the danger that reve- 
wages and other costs were offset tosome nues may fall below a minimum neces- 
extent by economies insisted upon by the sary to provide, and operate well, facili- 
commission. However, a point has been _ ties sufficient to meet demand, than in 
reached where these mounting costs can the danger that revenues might be un- 
no longer be ignored.” reasonably high for a little too long. The 
more vital interest of each consumer and 

N the neighboring state of New Jer- of the community at large is in having 
I sey, the annual report of the board of service always available at the click of a 


public utility commissioners for 1947 re- switch. 


flected a similar condition. It succinctly 


Procedurally, this is leading to a re- 


stated that vival or extension of three methods 
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by which rates and regulation can more 
nearly keep up with current events. One 
is the use of fuel adjustment clauses to 
compensate promptly for at least one 
major element of cost. Another is the 
issuance of orders for partial or tempo- 
rary relief..A third means, which should 
be the principal safety valve for infla- 
tionary pressures, has long been a part 
of the machinery of public utility 
statutes but most of the time has been 
clamped down tight. Those statutes gen- 
erally provide, in substance, that rate 
changes may be filed by utilities and when 
so filed will become effective at the end 
of a stated time unless suspended or set 
aside by the commission. Rate reductions 
have often been made that way but un- 
til recently it has been the general prac- 
tice to force a contest for any increase. 

The first method mentioned, inclusion 
in electric rates of a component directly 
measured by fuel cost, is not new. Many 
industrial rates have long been tied in 
part to fuel prices. The Edison Electric 
Institute estimates that over 85 per cent 
of all private power companies now have 
fuel clauses in rates for electric energy 
sold to industrial customers. During the 
last dozen years such clauses have also 
been spreading to rates for commercial 
service. The wide use and acceptance of 
the purchase price of fuel as a measure 
of a comparable part of its resale price, 
when converted into electric energy for 
business use, show that businessmen 
have long recognized the fairness of that 
measure of its value, As to industrial 
sales this is not theory. If the rates for 
that class of service become too high they 
are forced down by the inescapable regu- 
lation of competition. 


] i charges are most appropriate for 
industrial service because that takes 
large volumes of output over which other 
costs are thinly spread but for which fuel 
is consumed in direct proportion to out- 
put. Sometimes allowance is made for 
this characteristic by applying a fuel 
price factor only to sales above a sizable 
block of power. That has been done this 
year by at least three large companies. 
In February, 1948, a fuel adjustment 
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clause became effective in the electric 
rate schedules of Pennsylvania Power & 
Light Company, of general application 
for commercial and industrial users of 
15,000 kilowatt hours or more per month. 
In April, 1948, the commissions of North 
and South Carolina approved for Caro- 
lina Power & Light Company a fuel 
clause for all kilowatt hours used in ex- 
cess of 15,000 per month and in July, 
1948, the same commissions approved 
a similar, though not identical, clause for 
Duke Power Company. As a rule it has 
not been thought necessary to specify 
any minimum in schedules for large light 
and power customers. They account, as 
a class, for about one-half of total 
kilowatt-hour sales. The use of fuel 
clauses for this class of customers thus 
covers a corresponding amount of any 
increase, or in the future any decrease, 
in total fuel costs of energy from steam 
generation. 

The proportion of fuel costs to total 
costs of the service to other classes has 
also been going up. It is therefore not 
surprising to find indication of a trend 
toward the use of fuel clauses for resi- 
dential as well as other rates. 


TLANTIC City Exvectric CoMPANY 

( New Jersey) has a fuel clause for 
domestic service which became effective 
March 6, 1948, and applies to all con- 
sumption above 200 kilowatt hours per 
month. Concord Electric Company (New 
Hampshire) has a fuel charge which be- 
came effective November 1, 1947, appli- 
cable to all billings whenever its costs in- 
clude a fuel charge on purchased power. 
Delaware Power & Light Company 
(Delaware) and Eastern Shore Public 
Service Company (Maryland) have fuel 
clauses for domestic service which be- 
came effective April 1, 1948. Florida 
Power Corporation (Florida) has fuel 
clauses for residential and commercial 
customers which became effective in 
1948. Gulf Power Company (Florida) 
has a provision for adjustment of billings 
in proportion to both taxes and fuel costs 
to be effective as to fuel on the basis 
of twelve months’ comparisons with 
average cost in 1947. Hartford Electric 
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Light Company (Connecticut) on Au- 
gust 11, 1948, was authorized to extend 
a fuel adjustment charge to domestic and 
small commercial service on and after 
September 1, 1948. Iowa Public Service 
Company (Iowa) added a fuel clause to 
residence and commercial service, effec- 
tive September, 1947, applicable to all 
energy above 200 kilowatt hours per 
month, and fixed the same minimum for 
industrial service. Southeastern Indiana 
Power Company was permitted to adopt 
in August, 1947, an emergency fuel 
clause for domestic and other services, 
the commission stating in its opinion : 

It is deemed necessary in order to prevent 
injury to the busines of petitioner and in the 
interest of the consumers served by petitioner 
that the existing rate schedules should be 
temporarily altered and amended by the addi- 
-_ of an emergency fuel cost adjustment 
clause... 


N addition to the foregoing recently 

adopted fuel clauses there are also 
older ones related to residential service. 
Not all of those are being applied but 
there are notable examples of long and 
apparently satisfactory application of 
such clauses. Perhaps the most widely 
known and longest established is that of 
the Consolidated Edison Company of 
New York. That was first adopted in 
1920 and was revised in 1935. (Ct. Re 
New York Edison Co. 10 PUR NS 
244.) Since then it has remained in force 
and during the intervening fluctuations 
of fuel prices it has served to cushion 
their effect on earnings. Another of the 
largest utilities, with one of the highest 
credit standings, Consolidated Gas Elec- 
tric Light & Power Company (Balti- 
more, Maryland), early in 1947 extended 
a fuel clause to all residential and small 
commercial service. In August, 1947, 
Boston Edison Company invoked a dor- 
mant fuel clause for domestic and small 
commercial customers. 

On the other hand there was a recent 
instance where a commission authorized 
a fuel clause for industrial service but 
refused to extend it to residential and 
commercial service upon the ground that 
it would be too confusing. The company 
was allowed instead to add a flat 10 per 
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cent surcharge to its bills, That was m 
the revised schedules of Georgia Power 
& Light Company, made effective in May 
of this year. There should soon be 
enough experience in other cases to show 
whether the criticism was valid. 

Residential fuel clauses have devel- 
oped with wide variations of formulas 
and base prices to which they are related. 
The unit of fuel to be used as a measure 
and the detail of its definition also offer 
a wide range of choice. All of these fea- 
tures may be influenced by the existing 
structure of the rate schedules to which 
they are or are to be attached, by the 
kind of fuel chiefly in use, and by the 
existing relation between current fuel 
prices and the rate to be adjusted by the 
fuel clause. In each case the terms of the 
clause should be designed for ease of bill- 
ing, for customer understanding, and, 
above all, for a fair measure of rise or 
fall of cost which it is intended to cover. 
This does not necessarily mean that the 
unit of fuel must be exactly the same as 
or no more than the amount which is 
estimated as that currently required per 
kilowatt hour of sales. It does mean, 
however, that if more or less than such 
currently estimated unit is used as a basis 
the effect of the difference shall be recog- 
nized and taken into account in the con- 
sideration of other costs. 


ta public utilities commission of 
Connecticut gave long and careful 
consideration to the use of fuel clauses 
and made a statement of general prin- 
ciples to be followed by utilities in that 
state wishing to adopt such clauses. That 
antedates the year under review but 
should be noted among these comments 
on current developments because of its 
current application. The following 1s 
quoted from the general order on the sub- 
ject, entered in Docket No. 7417: 
Said proposed fuel adjustment clauses 
shall be based upon the following principles: 
1. The fuel adjustment clause is designed 
not to increase the company’s net revenue, 
but to recoup increases in the cost of the fuel 
and at the same time to give to the custom- 
ers the benefit of any decreases in the cost of 
fuel that may occur in any subsequent down- 
ward trend of price levels. 


624 





_ wee? | @& ea 


APPENDIX 


2. The fuel adjustment clause shali— 

(a) Provide that the cost of fuel shall be 
the price per net ton of coal, or its equiva- 
lent, delivered alongside of generating sta- 
tions, including inventory. 

(b) Provide for the same basis of adjust- 
ment when the price of fuel is lower as when 
said price is higher than the base price. 

(c) Provide that the basis of adjustment 
be consistent with the generating and de- 
livery efficiency and shall be changed from 
time to time as changes in such efficiency 
justify. 

(d) Provide, whenever the ends of equity 
as between company and customer can 
served thereby, a neutral zone within which 
the adjustment will not apply, but when the 
fuel price rises above or falls below the neu- 
tral zone the adjustment shall be applied 
from the base price. 

(e) Provide that a downward adjustment, 
reflecting a decrease in the cost of fuel, shall 
be mandatory and an upward adjustment, 
reflecting an increase in the cost of fuel, shall 
be at the election of the utility. The fuel 
adjustment clause as filed shall indicate 
whether such upward adjustment will be 
applied automatically or only from time to 
time as the utility may decide. 

Said proposed fuel adjustment clause shall 
be accompanied by an explanation of the 
method and manner of determining the base 
price, the average cost of fuel, and the ad- 
justment rate for increases or decreases in 
the energy charge. 


HERE also have been some efforts 

made to make rates flexible by for- 
mulas providing for adjustments from 
time to time based upon other factors and 
combinations of factors. There has even 
been an attempt to tie electric rates to 
the general cost of living. Such methods, 
however, do not seem to be practical. 
They become too complex and it is hard 
to foresee the results. Commissions are 
understandably reluctant to substitute in- 
volved mathematics for their own dis- 
cretion. 

In general, other methods by which the 
lag of regulation can be reduced, emerg- 
ing during the year, are of interest more 
because they show that it is possible to 
have prompt and effective treatment of 
emergency conditions than because of 
any novelty of procedure. 

The Potomac Electric Power Com- 


pany made application near the end of 
May, 1948, for an increase in electric 
rates in the District of Columbia and 
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in Maryland. The entire case was heard 
and decided by the eighth of July. The 
new rates became effective on July 21, 
1948. The Central Maine Power Com- 
pany filed an application early in May, 
1948, for general increases throughout 
its electric rate schedules. Hearing was 
held in June, the case was decided in July, 
and the new rates became effective 
August 1, 1948. The Duke Power Com- 
pany filed petitions in both North Caro- 
lina and South Carolina about the middle 
of June, 1948, for approval of the coal 
clause which I have mentioned ; hearings 
were held early in July, the cases were 
decided the same month, and the new 
clause became effective on August 1, 
1948, All those are examples of adapta- 
tion of orthodox rate procedure. 


TT Hartford Electric Light Com- 
pany applied by letter dated July 
7, 1948, for approval of its fuel clause 
pursuant to the standing general order 
of the Connecticut commission ; hearing 
was held in July, and order of approval 
was entered August 11, 1948. 

The: electric rate fuel adjustment 
clause of Pennsylvania Power & Light 
Company above mentioned is an example 
of one which became effective by opera- 
tion of law after filing. In that case the 
way had been prepared by prior discus- 
sion and informal but thorough study by 
the commission. When the public is 
acutely aware of rising costs, as it is to- 
day, commissions should not hesitate to 
use such statutory authority to protect 
the interest of the public in good service 
as they have not hesitated to use it in the 
past to protect the interest of the public 
in low rates. When a statute does not 
contain such authority it is difficult but it 
is not impossible for regulation to keep 
pace with the business needs of the con- 
sumer and his utility servant. 

There can be due regard for due proc- 
ess without the process of undue delay 
which can amount to a denial of justice. 
This obligation rests equally on all sides ; 
and the principal parties, regulatory 
bodies and utilities, give evidence of try- 
ing to discharge it. 

During this year public service com- 





PUBLIC UTILITIES FORTNIGHTLY 


missions have been coping with the 
spreading effects of the pressures of in- 
flation and with consequent requests for 
prompt relief. One of the heavy loads 
of such cases has been experience in 
Michigan where the statutes require 
prior commission approval of any change 
in electric rates. In addition to the very 
large burden of cases for other utilities 
which are outside of the scope of my 
comments, there have been presented in 
that state alone 20 applications for in- 
creases in electric rates and 18 orders had 
been handed down by the middle of 
August. 


MONG those there was an interim 
order granting a motion by the 
Detroit Edison Company for a part of 
the increase it had requested. In that case 
the company had filed a petition in March 
asking for an increase of about $6,000,- 
000 a year in electric revenues, through 
reduction to a uniform 3 per cent of the 
discount for prompt payment of bills. 
Hearings were held near the end of May. 
Shortly thereafter the third round of 
wage and fuel increases commenced and 
the company moved to amend its peti- 
tion so as to raise its total request to 
about $11,300,000. At the same time it 
moved for immediate partial relief by 
reduction of the prompt payment dis- 
count to 4 per cent. A hearing on those 
motions was held at the end of June and 
the requested interim relief was author- 
ized effective July 7th. The balance of 
the case was retained for hearings which 
will soon be resumed. The city of Detroit 
applied for certiorari to review the in- 
terim order and that application has been 
denied without opinion by the Michigan 
‘Supreme Court. Both the power and pro- 
cedure of the commission were attacked. 
The commission concluded, however, 
that its right and duty to regulate rates 
and service gave it the power to deal 
with the results and prospects of a rapid 
change in economic conditions, as those 
conditions demanded, as well as the 
power, under normal conditions, to deal 
more leisurely with the cumulative effect 
of a gradual change in circumstances. 
It found that it would be confiscatory to 
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require the company to continue service 
at the old rates under the present cir- 
cumstances of rising prices and rapidly 
increasing costs of operation, pending 
final determination of the case, without 
affording some intermediate relief. 


ro commission found that the 
company was “, . . in immediate 
need of a substantial increase in its elec- 
tric revenues of not less than the amount 
requested by the motion, in order to pre- 
serve its credit, as well as to provide for 
its constantly increasing operating ex- 
penses.” That is an example of the way 
in which the administrative process can 
be made to work in spite of all difficul- 
ties. 

In some states, such as New York and 
Pennsylvania, the statutes expressly pro- 
vide for temporary rates and 26 commis- 
sions have advised the Federal Power 
Commission that they have power to pre- 
scribe temporary rates pending investi- 
gation (as reported in the FPC summary 
of state commission jurisdiction and 
regulation of electric and gas utilities, 
recently issued). That should help to 
avoid the dangers of delay in those 
states. 

Another scheme which has been tried 
in a few places is the so-called sliding 
scale. During the year one was estab- 
lished for Arkansas-Missouri Power 
Company by commission order of De- 
cember 22, 1947, which contemplates a 
special reserve of any excess operating 
revenues to be distributed annually if 
economically feasible between the com- 
pany and customers as the commission 
may direct. In spite of this evidence of 
a recent adoption I think that it is not 
a scheme by which rates can be effective- 
ly regulated at a time of spiraling infla- 
tion. The experience of Potomac Electric 
Power Company indicates that upward 
adjustment under such a plan will have 
to be made by procedures and orders in 
substance the same as in the case of any 
other petition based upon a claim of 
emergency conditions. 


HE Washington sliding-scale plan 
was based upon the idea of profit 
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sharing. When the profit stopped, the 
lan in reality came to an end, at least 
or this cycle. Much the same thing is 
happening in New Jersey. The rate ad- 
justment plan adopted for New Jersey 
Power & Light Company in March, 
1944, has been in substance suspended 

_for the year 1948 by order dated April 
14, 1948. 

Current procedural developments in- 
dicate also the direction of principal 
current concern with the classic issues 
of substance in rate proceedings. I be- 
lieve that the spotlight is shifting from 
the old issues which used to occupy the 
center of the stage, to the basic test of 
the need for service. 

The old issues could be divided into 
three general parts: first, the rate base 
to be fixed ; second, the amount of return 
to be found; and, third, the rate of re- 
turn to be allowed. 

The largest and most fertile field of 
controversy used to be the rate base. Its 
importance was lessened by the Hope 
Case, when the Supreme Court indicated 
that fair value is the end product of the 
process of rate making and not the start- 
ing point, but it is still one of the prin- 
cipal tests of the reasonableness of rates. 
The FPC summary, supra, reporting the 
methods of rate base determination 
generally followed by the various state 
commissions, characterizes each as the 
method given the greatest weight or 
preference, in the particular state, as a 
standard for measuring fair value, Pre- 
sumably even original cost is claimed to 
be fair value. Of the 32 states reporting, 
7 are listed under fair value, 1 under re- 
production cost, and 6 under “all ele- 
ments considered”—a total of 14 under 
the concept of value. The remainder plus 
the District of Columbia were equally 
divided between prudent investment and 
original cost except one where the 
method was described as reasonable his- 
torical cost with land at present market 
value. One of the original cost states also 
reported an addition of 5 per cent to 10 
per cent for reproduction value. 


HE rate base, however, has not 
seemed to be the controlling issue 
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during the past year. Perhaps it may be 
that in the jurisdictions where original 
cost or prudent investment was being 
used it is coming to be realized that the 
dollars in which utility plants are re- 
corded on the books are far different 
from the dollars in which consumers are 
now making payment for the output of 
those plants. The theory of original cost 
was used successfully to prevent infla- 
tion of values of property devoted to 
public service, but it now may operate 
to destroy those values if it is allowed 
to limit the return upon them to a meas- 
ure adequate in the old cost dollars but 
woefully inadequate in the new dollars 
with which the utilities must meet their 
expenses of current operation and pay 
the costs of current expansion. Whatever 
the reason may be, the most significant 
developments of the year under review 
have not been in the field of the rate base. 

The second thing to be found in a rate 
case is the amount of money that is ac- 
tually being earned. This did not as a 
rule call for any decision between con- 
flicting legal theories that would domi- 
nate a case, unless the controversies about 
depreciation are to be classified under 
this heading rather than under the head- 
ing of the rate base. This observation is 
subject to one large exception — the 
strange episode of the war years when 
some communities tried, with some suc- 
cess, to take for themselves a big share 
of the revenues which should have gone 
as taxes for the war. As a rule, however, 
the question of the amount of return 
involves chiefly matters of accounting 
and operations. 


Gia third principal issue, rate of re- 
turn, inspired many ingenious 
means and arguments for its establish- 
ment, but it often seemed to be decided 
more by intuition or by current fashion 
than by the specific evidence in the case. 
Comparatively little space was given, in 
the reported opinions, to analysis of the 
facts and the reasoning leading to the 
decision of this issue. There seemed to 
be a tendency to assume that some stated 
per cent would be a fair rate of return, 
and then to allow the practical outcome 
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of the case to be determined primarily 
by the results of a struggle over the rate 
base. 

The Federal Power Commission in its 
summary, supra, states that the rate of 
return to be established as fair and rea- 
sonable is left to commission determina- 
tion and that none of the state statutes 
suggests methods of determining the 
rate of return. That was a prudent omis- 
sion, because the rate of return is gov- 
erned by the interplay of forces beyond 
the reach of any formula and largely 
beyond the control of any company or 
commission or legislature. The results are 
reflected in credit standing and unless 
that is good the company and everyone 
interested in it, investors, consumers, 
and the public at large, will suffer. 

During the past year the major sign of 
weakness has appeared in operating 
ratios. Expenses of all kinds, and calls 
on output, mounted so fast for many 
companies that the requests for increased 
revenues were forced by the need to cover 
those expenses and to service the cost 
of financing a construction program 
about which the utility had no choice. 


NDER current conditions I suggest 

that the amount of return and the 
rate of return are more closely related 
than they were thought to be in the past 
and that any amount which is the product 
of a popular rate of return, or an elabo- 
rately constructed rate of return, applied 
to a rate base however determined, is 
not sufficient, and the rate used is not 
fair, unless the amount so calculated will 
meet the test of the need for service. 
That test requires enough to pay all op- 
erating expenses, including capital 
charges upon securities outstanding, and 
to leave a margin sufficient to attract 
upon good terms the additional capital 
that must be raised for more facilities 
for more service, This is the rule which, 
it seems to me, was laid down as a test 
of confiscation by the opinion of the 
Supreme Court in the Hope Case. It 
should be borne in mind that this is a 


measure of a minimum. Any less would 
be too small a ration for the patient to 
have a healthy life and growth. We 
should not confuse this lower limit of the 
zone of reasonableness with the upper 
limits fixed by other considerations. 

I do not mean to imply that there need 
not be a fair and reasonable relation be- 
tween a rate base and revenues to be 
allowed, or that the rate of return, which 
may be produced by a claim of revenue 
needs, can be unlimited. The old opin- 
ions which reiterated the principle that 
all elements must be considered, are still 
true. The point I wish to make is simply 
this—today I think the greatest weight 
should be given to the elements of finan- 
cial integrity and physical capacity be- 
cause those are the elements now most 
in jeopardy, 


HE rate-making process has been 

too much regarded as a contest be- 
tween investors and consumers for a di- 
vision of dollars remaining above operat- 
ing expenses. Even the opinion written 
for the court in the Hope Case might be 
read as reflecting an assumption that 
only the investor is concerned with the 
financial integrity of a company whose 
rates are being regulated, It says that 
from the investor or company point of 
views it is important that there be enough 
revenue not only for operating expenses 
but also for the capital costs of the busi- 
ness. I understand the reference to in- 
vestor or company point of view, in that 
context, to embrace the interest of the 
consuming public without which the 
utility, and opportunity for investment 
in it, would not exist. 

Today there is no room for doubt that 
local consumer interests and the national 
interests are both vitally concerned with 
the financial integrity of all the com- 
panies whose rates are being regulated ; 
1.e., With their ability to maintain their 
credit to attract the capital necessary to 
maintain and expand the service without 
which few of us could be comfortable 
and none of us could be secure. 
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Current Developments in Rate Making— Transit 


By F. GLOYD AWALT* 


AN the suggestion of Chairman Moore, 
I shall confine my address to the 
facts developed in several rate cases in- 
volving one mass transportation company 
and my experience as counsel for that 
utility in such cases. First, I must give 
you some background. 

The company involved is the Capital 
Transit Company of the District of Co- 
lumbia, which operates mass transporta- 
tion by streetcars and busses within the 
District of Columbia and within two 
counties in Maryland radiating from the 
District of Columbia-Maryland line; 
namely, Montgomery and Prince 
Georges. 

The company was formed in 1933 
through merger of predecessor compa- 
nies approved by a joint resolution of 
Congress and is supervised by at least 
two regulatory bodies—the public utilities 
commission of the District of Coiumbia 
and the public service commission of the 
state of Maryland. 

In 1943, the public utilities commission 
of the District of Columbia ordered an 
investigation of the rates of the Capital 
Transit Company, At that time the rate 
structure was a 10-cent cash fare, three 
tokens for 25 cents, $1.25 weekly pass, 
and a school fare of 3 cents fixed by act 
of Congress.’ Public hearings were held 
by the commission in March and April, 
1945, and the commission rendered its 
opinion on July 18, 1945. 

The statute for the District of Colum- 
bia provides: 


That the commission shall value the prop- 
erty of every public utility within the Dis- 
trict of Columbia actually used and useful 
for the convenience of the public at the fair 
value thereof at the time of said valuation? 


Since the property of the company at 
that time was not set up on its books on 
an original cost basis and we knew that 

*Member, District of Columbia bar. 

1Public Resolution No. 47—72d Congress 
<- 752, Chap 10), approved January 14, 


2D. C. Code (1940) § 43-306. 
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the commission staff was engaged in an 
original cost study of the company’s 
property, it was necessary for us to have 
prepared our own original cost study and 
a reproduction cost study. Due to the fact 
that the investigation had been initiated 
by the commission, we knew the commis- 
sion staff would present its testimony 
before that given by company witnesses. 


power nt going into any further 
ramifications of the case, such as 


excess of book value over original cost, 
depreciation, etc., it is only necessary to 
say that the commission witness testified 
that the original cost rate base plus ma- 
terials and supplies was $32,532,216, 
slightly greater than the original cost rate 
base to. which our witness would testify ; 
that the over-all cost of capital was 7.91 
per cent ; and that 8 per cent would con- 
stitute a fair rate of return for the com- 
pany. 

He also testified to the amount of net 
operating income. 

Since the figures testified to by the 
commission witness and those to be testi- 
fied to by our witness would not result, 
from our calculations, in a reduction in 
our fare structure, even on an original 
cost rate base, we quickly determined not 
to present any evidence with respect to 
reproduction cost, but did present a state- 
ment before the commission as to the 
results of the study which had been pre- 
pared for us. 

The commission found that our net 
operating income would represent a re- 
turn of 7.29 per cent on the weighted 
original cost rate base for 1944 and that 
such return was fair and reasonable. The 
commission also found that since the rev- 
enues derived from the operations in 
Maryland constituted only 4.86 per cent 
of the company’s total revenue and the 
mileage amounted to only 6.74 per cent 
of the system total, they were not of suffi- 
cient importance to warrant attempting 
segregation of such operations from 
over-all system operations. 
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N January 17, 1947, the Capital 
Transit Mt Fie filed an applica- 
tion to change its fare structure by elimi- 
nating all tokens and increasing its week- 
ly pass from $1.25 to $1.50, retaining the 
cash fare of 10 cents and the school fare 
of 3 cents which could not be changed 
except by act of Congress. The com- 
pany’s application was made necessary 
by decline in passenger revenues and an 
increase in operating expenses. 

There had been:a substantial increase 
in the rates of pay which became effec- 
tive July, 1946. The operations, which 
had been curtailed due to the restrictions 
in the war period and lack of man power, 
had been extended, so the company was 
operating many additional miles. 

In this case, we were faced with a fore- 
cast into the future both as to the effect 
of the change in fare structure as well 
as operating expenses. 

Formal hearings were held in March, 
1947. We used five company witnesses 
—no outside experts were used. 

On behalf of the company, we intro- 
duced 51 exhibits; the commission wit- 
nesses introduced 21 and an intervener 
14. Our exhibits fell into 19 main groups: 


(1) Cost of capital and rate of return. 

(2) Rate base. 

(3) Effect of past fare increases and de- 
creases on the company and its predecessors 
from 1918 on. 

(4) Fare increases in other cities of 25,000 
population or over. 

(5) Adult rates of fare in 13 cities. 

(6) Passenger revenue by months from 
1939 on. 

(7) Net income and dividends from 1934 


on. 

(8) Comparative income statements from 
1936 on. 

(9) Income statement for the year 1946— 
the first six months compared with the last 
six months. 

(10) Wages and salaries from the year 
1936 on. 

Be Man power -from 1945 to January, 


( 12) Statistical information with respect 
to car and bus miles. 
(13) Changes in material cost from 1937 


on. 
(14) Relationship of operating income to 


gross operating revenues from 1936 on. 
(15) Estimated effect on operating income 
of various fare schedules. 
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(16) Estimated effect on operating income 
of the requested increase in fare. 

(17) Operating expenses—total and per 
mile for various periods. 

(18) Operating expenses for the year 1946, 

(19) Estimated results of operations for 
a 1947, based on the existing rates 
of fare. 


Ye may be interested in a brief dis- 
cussion of some of the exhibits. Our 
exhibit with respect to the estimated re- 
sults of operations for the year 1947, 
based on the then rates of fare with the 
then downtown bus termini and stops, 
showed that the net income would be 
minus $93,718, and with prewar down- 
town bus termini and prewar stops, the 
net income would be minus $335,403. 

The company’s wage contract runs on 
a fiscal year basis—July Ist to the fol- 
lowing June 30th—and the company’s 
income statement exhibit, for the year 
1946, compared the first six months with 
the last six months. In other words, we 
gave the result of the operation for the 
year 1946, then a breakdown showing the 
net income from January to June as com- 
pared with July to December, the first six 
months showing a net income of $827,811 
and the second six months $159,413. 

In arriving at the estimated results of 
operations for the year 1947, the second 
six months of actual operations in 1946 
was used as a basis, The estimated effect 
on operating income from the requested 
increase in fares involved certain as- 
sumptions. These assumptions were: (1) 
a decrease of 40 per cent in weekly pass 
sales; (2) former weekly pass pur- 
chasers who discontinued. the use of the 
pass would ride 114 times per week at 
10 cents; and (3) former token riders 
would decrease about 7 per cent. As 
pointed out later, the commission ap- 
proved the new rates of fare. When they 
were put into effect, these assumptions 
proved amazingly correct, except with 
respect to the decrease in the weekly pass 
sales, which was not as great as expected. 
The decrease instead of being 40 per cent 
was about 29 per cent. Allowing for this 
adjustment, the actual passenger rev- 
enue received for one year following the 
increase was within 000 of the esti- 
mate. 
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We did not present evidence as to re- 
production cost, since the United States 
Court of Appeals for the District of Co- 
lumbia, in the Potomac Electric Power 
Co. Case, had applied the doctrine of 
the Hope* Case to our statute.® 


THINK you will also be interested in 

the exhibits with respect to cost of 
capital and rate of return, These exhibits 
included: (1) the median gross income 
capitalization ratios of electric, gas, and 
transit companies for the years 1937- 
1945 in graph form ; (2) the median yield 
to maturity on bonds for the same com- 
panies based on year-end prices for the 
years 1937-1946 in graph form; and (3) 
the median earnings-price ratios of divi- 
dend-paying common stocks of electric, 
gas, and transit companies for the years 
1937-1945 in graph form. The first two of 
these exhibits showed that transit, gas, 
and electric companies occupied the same 
relative positions with respect to yields 
to maturity on bonds as they did in their 
gross income capitalization ratios—the 
electric companies being fairly stable, the 
gas companies with slightly more fluctu- 
ation, and the transit companies more 
irregular. 

The plotted lines of the gas compa- 
nies on all three charts were higher than 
the plotted lines for electric companies 
and the transit companies much higher 
than the gas companies with severe fluc- 
tuations. 

Our witness drew the conclusion from 
the first exhibit that investors were will- 
ing to pay a great deal less for a given 
dollar of gross income of transit com- 
panies than they would for either gas or 
electric companies. From all three ex- 
hibits, he drew the conclusion that the 
investing public appraises the risks in- 
volved in transit securities as being 
greater than gas or electric utilities, and, 
in order to attract capital to its enterprise, 
transit companies must have relatively 
higher earnings than either gas or elec- 


_ 3 Potomac Electric Power Co. v. Public Util- 
ities Commission, 158 F2d 521, cert. den. 

4 Federal Power Commission v. Hope Nat- 
ural Gas Co. 321 US 591. 

5D. C, Code (1940), Title 43. 
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tric companies. This in turn meant that 
transit companies must have a substan- 
tially higher rate of return than either 
gas or electric companies if they are to 
attract capital to their business, 

The other exhibits in this group related 
to the cost of capital and capital structure 
of the company as of December 31, 1946, 
based on the annual cost of long-term 
debt and on equal weight being given to 
the earnings-price ratio and dividends- 
price ratio of Capital Transit Company. 
The earnings-price ratios for common 
stock of the company were computed 
for the years 1936-1946 weighted on the 
basis of twelve years, ten years, and five 
years; the dividends-price ratios for 
common stock for the same years 
weighted in the same manner; and the 
cost of equity capital in per cent on the 
basis of twelve years, ten years, and five 
years, allowing 1 per cent for the ex- 
pense of equity financing. 


UR main witness in this case was 

J. E. Heberle, the vice president 
and comptroller and the principal finan- 
cial officer of the company, with thirty- 
five years of experience in this company 
and its predecessor companies and with 
long experience with rate structures, a 
very able witness. He testified with re- 
spect to all of the financial matters, the 
rate structures, and the cost of capital 
and rate of return. 

While we presented the cost of equity 
capital on the basis of twelve years, ten 
years, and five years, we used five years 
as being more nearly representative, and, 
in arriving at the cost of equity capital, 
gave equal weight to the earnings-price 
ratio and the dividends-price ratio. We 
did not, however, rely entirely on the 
material previously described as to rate 
of return but also had our witness testify, 
as chief financial officer of the company, 
as to the proper rate of return necessary 
to assure confidence in the financial in- 
tegrity of the company, to maintain its 
credit, and to attract capital. He stated 
the rate of return should be not less than 
10 per cent. 

We used these two approaches for the 
reason that, since the commission is not 
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bound by expert testimony, we felt the 
testimony of the chief financial officer of 
the company, whose duty it was to be in- 
formed as to its financial needs, could 
not be ignored. 

The commission’s findings of fact and 
order were issued May 8, 1947. It found 
74 per cent to constitute a fair rate of 
return and allowed the fare changes re- 
quested by the company, Again the com- 
mission made no segregation as between 
the District of Columbia and Maryland 
operations. 

This case was taken to court by repre- 
sentatives of certain consumer groups, 
but they were unsuccessful. 

Subsequent to this fare increase, the 
union made demands on the company for 
increases in wages and certain fringe 
concessions, The company and the union 
were not able to agree through negotia- 
tion, and the matter was submitted to 
arbitration. In October, 1947, the board 
of arbitration handed down its decision 
granting an increase of 15 cents per hour 
in wages and fringe demands amounting 
to an additional 5 cents, or an over-all 
increase of 20 cents an hour. This in- 
crease, in large measure, was made retro- 
active to July 1, 1947, the beginning of 
the union contract year, and meant addi- 
tional costs of between $2,300,000 and 
$2,600,000 a year. This increase wiped 
out the effect of the fare increase of May, 
1947, with the result that the company 
was unable to earn its bond interest for 
the calendar year 1947 by about $90,000. 

The company was faced with the prob- 
lem of what to do next. The service 
being furnished by the company was 
very liberal, and the first step taken, with 
the approval of the commission, was to 
cut this service, which substantially re- 
duced the impact of the wage award. 


i addition to effecting savings in op- 
erations, the Capital Transit Com- 
pany filed a new tariff schedule with the 
public service commission of Maryland. 
The company’s fare structure in Mary- 
land had grown like Topsy, old lines be- 
ing operated at fares established by 
predecessor companies and new lines at 
different fares—most of them being zone 


fares but with various combinations of 
cash fares, passes, and tickets. 

The case in Maryland presented an 
entirely different situation from that of 
the 1947 case in the District of Columbia. 
The loss from Maryland operations 
was about one-half million dollars per 
year, and since we were dealing solely 
with Maryland operations and not all of 
the facilities used for Maryland opera- 
tions were located in Maryland nor all 
of the costs segregated on the company’s 
books, it was necessary to present a case 
based largely upon allocation, 

The company’s tariff schedule of new 
fares of 5 cents cash per zone of approxi- 
mately 14 miles in length was filed on 
November 10, 1947. Hearings started on 
December 3, 1947, and, after several ad- 
journments, were concluded on February 
25, 1948. 

This case was unique, because the 
tariff schedule of fares filed by the com- 
pany would not produce a return on the 
property used and useful for operations 
within Maryland and, even assuming no 
decline in traffic, would not fully cover 
costs, This tariff schedule of fares was 
but a first step, and the Maryland com- 
mission was frankly so advised, Despite 
these facts and in order to take no chance, 
we put in evidence on rate base; also 
evidence on cost of capital and rate of 
return which was very similar to that in- 
troduced in the previous District of 
Columbia case. 


Oo certain of the costs incurred in 
rendering service within Maryland 
were kept on the company’s books in a 
manner which would show all of such 
costs directly for operations in Mary- 
land, It was, therefore, necessary to de- 
termine many of the costs by apportion- 
ing to the Maryland service its fair 
proportion of the costs recorded on the 
company’s records. Items, such as main- 
tenance of track and line in Maryland 
and Maryland taxes, were recorded in 
actual amounts, and there was no need 
to apportion them. Items such as train- 
men’s wages were not recorded as be- 
tween Maryland and the District of 
Columbia, but the hours of operation in 
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Maryland were determinable and, as 
applied to the average wage cost, resulted 
in the wage cost properly apportionable 
to Maryland operations. Still other items, 
such as maintenance of buildings and 
general and miscellaneous expenses 
which were incurred in common for all 
operations in both the District and Mary- 
land, had to be apportioned. Where costs 
were apportioned to Maryland, they were 
apportioned on the basis of the average 
system cost per vehicle hour. Deprecia- 
tion was computed by application of 
depreciation rates for various classes of 
property which had been approved by the 
public utilities commission of the District 
of Columbia inasmuch as the Maryland 
commission had recognized these depre- 
ciation rates. 

The vehicle hour basis of apportion- 
ment, instead of a vehicle mile basis, was 
used to reflect the higher average speed 
in Maryland as compared with the Dis- 
trict of Columbia. In the case where cars 
and busses did not operate wholly in 
Maryland but operated both in the Dis- 
trict of Columbia and Maryland, the 
vehicle hours in Maryland and the Dis- 
trict of Columbia were adjusted to ap- 
portion the lay-over time in both 
jurisdictions on the basis of the respec- 
tive miles of operation on such lines in 
both jurisdictions, Since Maryland is a 
“fair value” state and its commission does 
not confine itself to original cost, we put 
in both original cost figures and a repro- 
duction cost study. 


O* April 22, 1948, the commission 
issued its opinion and order. In its 
opinion and findings, the commission 
stated in part: 


By no conceivable means would it be pos- 
sible wholly to eliminate the loss, let alone 
provide a profit sufficient to yield a reason- 
able return upon the value of the company’s 
property used in rendering service in Mary- 
land. The commission, therefore, is convinced 
that it is only proper that the company would 
be permitted to revise its fares and fare 
zones in an effort to recover some of its loss. 


The commission also stated: 


The revenues are deficient by such an 
amount as to make the questions of fair 
value and rate of return, for the purpose of 


this proceeding, of no more than academic 

interest. 

Despite these findings of the commis- 
sion, the commission’s order authorized 
the tariff to go into effect provided that 
the company establish and make effective 
a schedule providing for the sale of 
tokens or tickets in multiples of 5 for 
15 cents for use by schoolchildren, such 
token or ticket to be good for one ride 
in a Maryland zone. 

Capital Transit notified the commis- 
sion that it was unable to accept and abide 
by the order, Thereupon, the commission 
ordered the Capital Transit Company to 
establish such schedule of fares for 
schoolchildren, and further stated that 
until such time as they did, the company 
should charge the old rates of fare then 
in effect. 

The company immediately filed an ap- 
peal in the circuit court of Baltimore city. 
The court, much to our surprise, in view 
of the findings of the commission, held 
the commission’s order good with respect 
to fares for schoolchildren, and the case 
is now on appeal before the court of 
appeals of Maryland. 


N the spring of this year, new union 

demands were made upon the com- 
pany for increases in wages. These de- 
mands resulted in an increase of 10 cents 
an hour effective July Ist of this year, 
totaling slightly over $1,000,000 of in- 
creased costs on an annual basis. 

The company, therefore, on June 18th 
of this year filed an application with the 
public utilities commission of the Dis- 
trict of Columbia to approve a fare struc- 
ture of 15 cents cash, 2 tokens for 25 
cents, and $1.85 weekly pass. Hearings 
in this case started on July 13, 1948, and 
were concluded on August 13, 1948, The 
decision of the commission has not been 
rendered. (Editor’s note: A somewhat 
smaller increase was subsequently ap- 
proved. ) 

As I previously explained, in neither 
the rate case in 1945 nor the rate case 
in 1947 before the public utilities com- 
mission of the District of Columbia did 
the commission attempt any segregation 
between District and Maryland opera- 
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tions. However, in the present case, we 
put in evidence upon which the commis- 
sion can make a finding in regard to 
segregation. We followed the same meth- 
od previously described with respect to 
rate of return. We did not offer any evi- 
dence as to reproduction cost, but we did 
claim the present fair value of land and 
an item of $5,250,000 of continuing value 
carried on the company’s books as “Road 
and Equipment Unclassified” should be 
included in the rate base, This latter item 
we claimed under the principle set forth 
in the AT&T Company® Case and the 
Arkansas Power & Light Company’ 
Case. 

Since the company’s wage rates went 
into effect July Ist of this year, it was 
necessary to base our case on forecasts 
for the fiscal year ending June 30, 1949. 

You may be interested in a brief dis- 
cussion of a few of the exhibits in this 
case. 

We introduced an exhibit compar- 
ing the condensed income statement for 
the year ending April 30, 1947, the year 
before the new rate increase was granted 
by the commission, with that for the year 
ending May 31, 1948, the year that the 
increase had been in effect. This exhibit 
also showed the forecast for the year end- 
ing June 30, 1948, assuming no change 
in fare. For the year ending April 30, 
1947, the net income on actual operations 
was $311,413; for the year ending May 
31, 1948, the net income was $254,806; 
and the forecast for the year ending June 
30, 1949, showed a deficit in net income 
of $591,626, 


W;: also introduced an exhibit show- 
ing the estimated results of opera- 
tions for the year ending June 30, 1949, 
with the rates of fare requested—namely, 
the 15 cents cash, two tokens for 25 cents, 
and $1.85 weekly pass—which showed a 
net income of approximately $1,544,000. 
This latter exhibit was further supported 
by an exhibit showing estimates of an- 
nual passenger revenues with and with- 


SAT&T Co. et al. v. US, 299 US 323. 
rope Power & Light Co. 55 PUR 
NS 129. 
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out the fare changes requested. With 
present fares, the change in passenger 
revenue for the year ending June 30, 
1949, would be $1,504,998 less than the 
revenue for the year ending June 30, 
1948, whereas with the rates of fare re- 
quested, the passenger revenue over the 
revenue for the year ending June 30, 
1948, would increase $2,198,173, giving 
the company an operating income of 
$1,800,000 and, as I have previously 
stated, a net income of approximately 
$1,544,000. 

In arriving at the estimate for the year 
ending June 30, 1949, with the rates of 
fare requested, assumptions were made 
that: (1) a normal decline in traffic of 
around 6 per cent, now in effect, would 
continue through the year ending June 
30, 1949; (2) 20 per cent of pass pur- 
chasers would change to regular fares at 
12 rides per week; (3) there would be a 
10 per cent loss in present 10-cent cash 
fares; and (4) 5 per cent of those not 
purchasing passes would pay the 15-cent 
cash fare and 95 per cent would buy 
tokens. 

Other exhibits and testimony were pre- 
sented with respect to cost of capital and 
rate of return, very similar to that pre- 
sented in the prior case, miles operated, 
increase in material costs, increase in 
labor costs, system revenue passengers 
by fares, data on weekly passes, value of 
land, the item of $5,250,000 of continu- 
ing value, and estimates with respect to 
other fare structures. 

In presenting this case, we used only 
three company witnesses, and no outside 
experts. The case was bitterly fought by 
two of the interveners—the Washington 
Chapter, Americans for Democratic Ac- 
tion and the Washington Committee for 
Consumer Protection composed of a 
number of organizations such as the 
Washington Industrial Union Council 
(CIO), the Washington Committee for 
Wallace now called the Progressive 
Party, and the Washington League of 
Women Shoppers. 

If the commission should grant a fare 
increase, I have reasons to believe that 
the matter will be carried to court by at 
least one of the interveners, 
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NORTH CAROLINA UTILITIES COMMISSION 


Re Duke Power Company 


Docket No. 4426 
July 29, 1948 


PPLICATION by electric company for authority to establish 
A and put into effect a coal adjustment rider; granted. 


Rates, § 303 — Fuel clause — Large consumption. 
An electric company was authorized to adopt a coal adjustment rider, ap- 
plicable to all rate schedules, providing for rate changes dependent on the 
cost of coal and the heating value of coal for those kilowatt hours used by 
customers during the current billing month in excess of 15,000 kilowatt 


hours. 


APPEARANCES: W. S. O’B. Rob- 
inson, Jr., Charlotte, for applicant; 
for protestants: Oscar J. Mooneyham, 
Attorney, Forest City, for Martel Mills 
Corporation and Henrietta Mills and 
Willis Smith, Jr., Attorney, Raleigh, 
for North Carolina Cotton Manufac- 
turers’ Association. 


By the Commission: This cause 
came before the Commission on June 
14, 1948, on the application of the 
Duke Power Company (hereinafter re- 
ferred to as company or applicant), 
for authority to establish and put in- 
to effect a coal adjustment rider appli- 
cable to its electric rate schedules, was 
properly advertised in accordance with 
law, and was heard before the full 
Commission on July 7, 1948. 

In this case the applicant is asking 
for authority to put into effect the fol- 
lowing coal adjustment rider: 

“This rider is applicable to and be- 
comes a part of all electric rate sched- 
ules of the company. 

“The net monthly bill shall be 


[3] 


increased by .0065 cent per kilowatt 
hour, for those kilowatt hours used by 
customers during the current billing 
month in excess of 15,000 kilowatt 
hours, for each whole 10 cents above 
$7 per short ton in the adjusted aver- 
age cost of coal burned during the 
twelve months’ period ending with the 
second preceding month. Whenever 
the average heating value per pound of 
coal so burned is less than 12,400 or 
more than 12,600 stu, the cost shall 
be adjusted to the equivalent of 12,500 
BTU per pound. 

“This coal charge is a net charge 
and shall not be subject to any dis- 
count. 

“In order that this coal charge 
may, so far as practicable, apply to 
energy supplied under Schedules 8-A, 
10, 11, and 11—A, to customers en- 
gaged in resale, in the same way that 
it applies to energy supplied under the 
other schedules of the company, only 
those resales and uses by customers 
from energy supplied under Schedules 
8~A, 10, 11, and 11—A, in quantities 
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exceeding 15,000 kilowatt hours per 
month, shall be subject to the coal 
charge. The customer shall report to 
the company on or before the 10th of 
the month following the month in 
which such power is supplied, each re- 
sale and separate use by the customer 
from such energy in quantities exceed- 
ing 15,000 kilowatt hours per month 
to which the coal charge is applicable. 
If the customer does not so report, the 
charge shall apply to all power sup- 
plied the customer in excess of 15,000 
kilowatt hours per month. Customers 
engaged in resale who are supplied 
under Schedules 8—A, 10, 11, and 11- 
A will be billed for the coal charge in 
the following month. 

“Effective on meter readings after 
August 1, 1948.” 

It is stated in the application : 

The actual demands on applicant 
for electric power and energy are in- 
creasing at such a rate that it has 
been necessary for applicant to make, 
and it must continue to make, enor- 
mous capital expenditures for addi- 
tions to its fixed electric plant, includ- 
ing additions to its generating plants, 
its transmission system, its distribu- 
tion system and other service facilities. 
These expenditures for the years 1946 


Cost Per Ton 
as Purchased 


From the foregoing it will be noted 
that applicant’s coal cost for the year 
1947 exceeded its coal cost for the 
year 1946 by $5,244,521, and it is 
estimated that its coal cost for the 
year 1948 will exceed its coal cost for 
the year 1947 by $5,137,000, and its 
coal cost for the year 1949 will exceed 


75 PUR NS 


and 1947, and as estimated for the 
years 1948, 1949, and 1950, are as 
follows: 


$7,769,071.44 
20,457,055.93 
ae 


900,000.00 
24,716,000.00 


Applicant must raise the funds for 
these expenditures very largely 
through the sale of its securities, and 
in order to sell its securities upon rea- 
sonable terms its earnings must be 
such as to enable applicant to maintain 
itself in a sound financial position. 

The additions to applicant’s plants 
and facilities are being made, and of 
necessity must be made in order to 
meet the demands on it for increased 
service at a time when the costs of con- 
struction are very materially higher 
than construction costs which have 
heretofore prevailed. At the same time 
applicant’s operating cost, including 
the cost of coal, wages and salaries, 
and all materials and supplies neces- 
sary for the operation of applicant’s 
business, are materially increasing. 
Applicant’s coal costs alone for the 
years 1946 and 1947, and as estimated 
for the years 1948 and 1949, are as 
follows : 


Total Cost 
as Used 
$8,005,002.52 
13,249,523.02 
18,387,000.00 
21,750,000.00 


Cost Per Ton 
as Used 


$6.22 
7.12 
8.51 
8.98 


its coal cost for the year 1947 by at 
least $8,500,000. 

The wages and salaries and other 
costs of operation and’ maintenance in 
the conduct of applicant’s electric busi- 
ness have likewise materially increased. 
Without taking into account any pay- 
roll increase due to an increase in the 
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number of employees, applicant’s 1948 
payroll for its electric operations alone 
will exceed its 1947 payroll by ap- 
proximately $800,000. 

The rates of applicant now on file 
with this Commission for the sale of 
electric power and energy are insuffi- 
cient and noncompensatory under con- 
ditions now confronting applicant. 
This is particularly true in the case of 
rates for the sale of power to large 
consumers of power. In the cases of 
such consumers the coal cost is a very 
material factor in the total cost of 
service, whereas in the case of resi- 
dential consumers and other small 
users of power the cost of coal is 
relatively a smaller factor in the total 
cost of serving such consumers. Ac- 
cordingly, it is necessary that some 
provision be made to meet, in part at 
least, applicant’s increasing cost and 
expense in providing electric service 
in order that applicant may continue 
adequately and efficiently to serve the 
public in the territory in which it is 
undertaking to provide electric serv- 
ice. 

Besides corroborating the allega- 
tions set out in the application, wit- 
nesses for the company also testified 
to the following : 

1. That in 1938 a pound of coal 
contained 14,157 stu’s, whereas pres- 
ent coal is running approximately 
12,500 BTu’s per pound. 

2. That ten years ago, out of each 
dollar received from the customers 6.7 
cents were spent for coal. In 1946 
this figure had increased to 18.6 cents ; 
in 1947 to 26.7 cents; and in 1949 it 
is estimated the figure will be 35.6 
cents. 

3. That the relation of coal costs 
to total electric operating expenses in- 


creased from 9.8 cents out of each 
dollar of total expenses in 1938 to 
26.6 cents in 1946; to 35.5 cents in 
1947; and it is expected to be 44.4 
cents in 1949. 

4. That while the estimated growth 
of revenue from 1947 to 1949 is only 
23 per cent, the estimated increase in 
cost of coal over the same period is 
64 per cent. 

5. That the delivered cost per kilo- 
watt hour generated by the steam 
plant has risen from 2.6 mills in 1938 
to 4.8 mills in 1947; while 5.5 and 
5.8 mills are estimated for 1948 and 
1949, respectively. 

6. That rising coal costs have an 
even more severe impact on the small 
private plants. 

7. That the cost of coal per kilowatt 
hour as generated by steam exceeds 
the charge on the last bracket of the 
rate for large customers. 

8. That the cost of coal to the com- 
pany has increased from around $4 
per ton prior to 1940 to $7.95 in 1947, 
and today the estimated average is 
$8.64 per ton. 

9. That the coal costs in the average 
residential bill constitute approximate- 
ly 13.5 per cent of the total bill as com- 
pared with 15.5 per cent for the aver- 
age commercial bill and 38.6 per cent 
for the average industrial bill. 

10. That under the application of 
the requested coal adjustment rider 
for the last five months of 1948 it is 
estimated about 830 primary power 
customers and 400 other customers 
would have their bills increased on the 
average of 8.2 per cent and 3.3 per 
cent respectively, or .7 mill for each 
kilowatt hour affected. 

11. That while during the last five 
months of 1948 the coal rider would 
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gross the company $933,000, it would 
only net $525,000. 

12. That coal clause charges would 
not increase in an amount sufficient 
to offset increased cost of coal. 

13. That even with a coal clause the 
rate of return on investment for 1949 
would be 3.18 per cent as compared 
with 3.36 per cent for 1948. 

14. That the coal adjustment rider 
herein proposed is one of the most 
favorable in effect today. 

15. That an analysis of 100 of thé 
largest power companies in the country 
shows that 86 have fuel clauses. 

Counsel for the opposition cross- 
examined witnesses for the company 
but failed to develop any additional 
pertinent evidence. Said counsel was 
granted fifteen days from the date of 
hearing within which to file briefs. 
No briefs have been filed with the 
Commission, and the time allowed 
within which to file same has elapsed. 

The applicant submitted exhibits in 
support of its contentions. 

From the testimony adduced and 
from other data and information avail- 
able to the Commission, the Commis- 
sion finds: 

1. That the application of coal 
clauses in connection with electric 
rate schedules is a standard practice 
in the electric power industry. 

2. That the applicant needs addi- 


tional net revenue if it is to maintain 
a healthy financial condition which 
would enable it to carry out its pro- 
posed expansion program at a mini- 
mum of cost. 

3. That some of the larger commer- 
cial and industrial customers are now 
paying a noncompensatory amount for 
the current they use. 

4. That the proposed coal adjust- 
ment rider appears to be both reason- 
able and proper and should be allowed. 

Wherefore, it is ordered, that the 
Duke Power Company be and it is 
hereby given authority to establish 
and put into effect the coal adjustment 
rider as specified in the application and 
hereinabove set out. 

It is further ordered, that the coal 
adjustment rider become effective on 
all meter readings on and after August 
1, 1948. 

It is further ordered, that this cause 
shall be retained until and after the 
applicant shall have filed with this 
Commission four quarterly income 
statements beginning with July 1, 
1948, which statements shall show 
revenue and expenses in detail; and 
within thirty days after the filing of 
any such quarterly statement, the 
Commission reserves the right to is- 
sue an order either increasing or de- 
creasing the base rate of coal as ap- 
proved herein. 
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Re Northwestern Bell ‘Telephone Company 


M-3000 
July 9, 1948 


p grar apes by Commission of rates of telephone company, 
including application of company for authority to increase 
certain rates; rate increase authorized. 


Expenses, § 49 — Pension costs — Accrual. 
1. Additional accruals to a pension fund, representing interest on a frozen 
unfunded reserve requirement for service prior to the date of freezing, were 
excluded from the operating expenses of a telephone company for rate fix- 
ing, p. 39. 

Return, § 111 — Telephone company. 
2. Rates proposed by a telephone company were held to be excessive when 
they would produce a return of 7.05 per cent, and rates were prescribed to 
produce a return of 6.18 per cent, p. 40. 


Expenses, § 48 — Dues. 
Discussion of dues as an operating expense of a telephone company for rate- 
making purposes, p. 39. 

Expenses, § 46 — Donations. 
Discussion of donations as an operating expense of a telephone company for 
rate-making purposes, p. 39. 

Rates, § 644 — Procedure — Initiation of proceedings. 
Criticism, in dissenting opinion, of Commission order containing declaration 
that Commission is initiating proceeding on its own motion where company 
has applied for rate increase, thereby involving question of assessing ex- 
pense of investigation against telephone company, p. 41. 


Rates, § 1 — Frequent rate proceedings. 
Criticism, in dissenting opinion, of further consideration of telephone rates 
within a few months after rate order from which no appeal was taken, 
stated to be argument of issues which are res adjudicata, p. 41. 


Rates, § 648 — Evidence — Financial affairs of related company. 
Discussion, in dissenting opinion, of the relevancy of testimony by officers 
or employees of a parent company, which is a foreign corporation beyond 
Commission jurisdiction, as to financial affairs of that corporation in pro- 
ceeding by telephone company to obtain rate increase, p. 42. 


Expenses, § 49 — Pension costs — Payment to pension fund. 
Discussion, in dissenting opinion, concerning exclusion from operating costs 
of payment to pension fund of telephone company, involving handling of 
funds and interest revenue therefrom, p. 42. 
(Cuase, Commissioner, dissents.) 
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By the Commission: On April 2, 
1948, the Northwestern Bell Tele- 
phone Company filed an application 
with this Commission asking for ap- 
proval of increased exchange rates in 
its exchanges located at Austin, Du- 
luth, Hibbing, Saint Cloud, Winona, 
Rochester, and Minneapolis and Saint 
Paul. Thereupon the Commission is- 
sued an order initiating on its own mo- 
tion an investigation of the reasonable- 
ness of rates and charges of the North- 
western Bell Telephone Company in 
the state of Minnesota, including those 
at said exchanges. Hearings were 
held upon said application and said 
order of the Commission on April 26, 
27, 28, 29, and 30, June 7, 8, and 9, 15, 
and 16, and said matter was argued 
before the Commission on June 21st, 
at which time the Commission took 
the matter under consideration. 


At said hearings appearances were 
entered by the following: Tracy J. 
Peycke and N. C. Fleming, for the 
Northwestern Bell Telephone Com- 
pany; Faegre & Benson, Paul J. Mc- 
Gough, and Loring M. Staples, for 


the Northwestern Bell Telephone 
Company; J. A. A. Burnquist, Attor- 
ney General of the state of Minnesota ; 
George T. Simpson, Assistant Attor- 
ney General, and Fred W. Putnam, 
Special Assistant Attorney General, 
appearing in behalf of the state of 
Minnesota; Harry E. Weinberg, City 
Attorney of Duluth, appearing in be- 
half of the city of Duluth; Bruce J. 
Broady, Corporation Counsel, and 
William M. Serbine, for the city of 
Saint Paul; John F. Bonner, City At- 
torney, and C. L. Jacobson, Assistant 
City Attorney, appearing in behalf of 
the city of Minneapolis; C. G. Ander- 
son, Village Attorney, appearing in be- 
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half of the village of Hibbing; and 
Claude H. McQuellon, Mayor of 
Rochester, appearing in behalf of the 
city of Rochester. 

Evidence was presented in behalf 
of the company and by experts em- 
ployed by the Commission, resulting 
in nine volumes of transcript and sixty- 
two exhibits. 

The Northwestern Bell Telephone 
Company is a corporation organized 
under the laws of the state of Iowa, 
and is duly qualified and authorized 
to transact business in the state of 
Minnesota. It is engaged in furnish- 
ing a general telephone communication 
service in the state of Minnesota and 
also in the states of Iowa, Nebraska, 
North Dakota, and South Dakota. It 
served as of December 31, 1947, 588,- 
720 company-owned telephones in the 
state of Minnesota. 

In December, 1946, the company 
filed its application with this Commis- 
sion for an increase in telephone rates 
within the state of Minnesota, and 
upon said application and upon said 
application as amended, and upon the 
general investigation initiated by the 
Commission, the Commission heard 
testimony and evidence and on the 3rd 
day of December, 1947, authorized 
rates throughout the state of Minne- 
sota, granting a material increase in 
revenues to the company. These rates 
were put into effect during the month 
of January, 1948. Since March, 31, 
1947, and to and including December 
31, 1947, the company increased its 
net investment in the state of Minne- 
sota by $11,748,738, and is undertak- 
ing an extensive building program to 
meet the public demand. 


The company filed with their ap- 
plication a proposed schedule of rates 
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for Austin, Winona, Saint Cloud, and 
Hibbing, in Group “E”; Rochester, 
in Group “F” ; Duluth, in Group “G” ; 
and Saint Paul and Minneapolis in 
Group “H,” which the company re- 
quests the Commission to allow, stat- 
ing that it will increase the gross reve- 
nue $306,633 per month, or a total of 
$3,679,596 per annum. 


Rate Base 


As evidence of value for rate-mak- 
ing purposes, witnesses for applicant 
and the state adopted and used the re- 
corded book cost and recorded accrued 
depreciation, segregated as between 
total for state and total for intrastate 
as follows: 


Intrastate Total 
$100,225,150 $110,298,397 


32,738,359 36,112,016 
$67,486,791 $74,186,381 


The Commission finds that, after 





1947 Rates 

1948 Rates 

1948 Rates 

Company Proposed Rates 
Commission’s Prescribed Rates 


giving full consideration to all elements 
of value as a going concern, including 
original cost, working capital, and de- 
preciation, the fair value of the prop- 
erty of the company used and useful 
in furnishing telephone service in its 
intrastate operation in the state of 
Minnesota is $70,000,000. 


Intrastate Net Operating Income 


The table below presents the net 
operating income for a full year based 
on nine months ended March 31, 1948, 
as presented by witness Bitney, statis- 
tician for the Commission, and witness 
Wasley, statistician for the applicant, 
under rates in effect in 1947, rates pre- 
scribed in our order dated December 
3, 1947, effective January 1, 1948, 
rates sought by applicant in the instant 
proceeding, and rates prescribed by 
the Commission and set forth in Ap- 
pendix A. [Appendix A omitted here- 
in. 

Net Operating Income 


Rate of 
Return(1) 
2.80% 
4.19% 
3.97% 
7.05% 
6.18% 


State 
$1,962,205 
2,931,357 (2) 


Company 


$2,779,746(2) 
4,937,325 
4,326,616 


(1) Based on Commission fair value $70,000,000. 
(2) Company returns include in expense a charge of $151,612, Account 323, Miscellaneous 
Income Charges disallowed and excluded by state. 


In the Tri-State Telephone and 
Telegraph Company, Saint Paul 
Metropolitan rate case proceeding, this 
Commission found that charges for 
dues and donations should be excluded 
from expenses for rate-making pur- 
poses. In passing on this matter the 
district court said, “The court finds 
that the Commission did not err as a 
matter of law in refusing to permit 
any sum for donations and dues 


among the allowable expenses of the 
company under its order.” 


Pension Costs 


[1] Applicant has had a pension 
and benefit plan since January 1, 1913. 
The service pensions are based upon 
years of service and final average 
salary. The employees are not re- 
quired to pay any part of the cost of 
pensions or other benefits. All bene- 


75 PURNS 





MINNESOTA RAILROAD AND WAREHOUSE COMMISSION 


fits other than service pensions are 
financed on the pay-as-you-go basis, 
as were service pensions prior to 1927. 
Since January 1, 1927, service pen- 
sions have been financed by advance 
accruals. 

Since January 1, 1937, the unfund- 
ed reserve requirement has _ been 
“frozen.” An additional accrual 
equivalent to interest requirements on 
the “frozen” unfunded requirement, 
and adoption of the “modified remain- 
ing-cost” accrual basis, under which 
any pension fund inadequacies which 
develop (other than the “frozen” un- 
funded requirement and interest there- 
on) are spread over future accruals 
charged to Account 672. 

Service pension accruals have in- 
creased greatly in recent years, due to 
such factors as increased wage levels, 
lower interest rates on securities in the 
Pension Trust Fund, and higher mini- 
mum pensions. The accrual rate, ex- 
clusive of the “freezing” accrual, has 
risen from 2.3 per cent of the payroll 
in the years 1937-1939 to 5.8 per cent 
in 1947. The annual accruals for the 
Northwestern Bell Telephone Com- 
pany system increased from $439,809 
in 1934 to $2,868,023 in 1947, and the 
balance in the Pension Trust Fund in- 
creased from $5,198,356 in 1934 to 
$22,119,846, in 1947. 

The chief controversy is on the 
question of whether the additional ac- 
cruals representing interest on the 
“frozen” unfunded reserve require- 
ment shall be included in operating ex- 
penses for rate fixing. The company 
contends they are a proper charge to 
current operating expense, while the 
Commission’s statistician has excluded 
them. The annual amount applicable 
to Minnesota intrastate operations is 


75 PUR NS 


about $113,810. The Federal Com- 
munications Commission investigated 
the matter in its Docket 5188 and or- 
dered the accruals excluded from op- 
erating expense for accounting pur- 
poses, effective January 1, 1942. 

Based on the above considerations, 
it is our conclusion that accruals in re- 
spect of the unfunded reserve require- 
ment for service prior to 1937 should 
not be included in operating expenses 
for rate fixing. 


Conclusion 


[2] 1. That the present exchange 
service rates are not just, fair, and 
reasonable, and are not sufficient to 
yield a reasonable return on the fair 
value of the company’s property used 
and useful in rendering intrastate ex- 
change and toll services. 

2. That applicant’s proposed in- 
creased rates are excessive and unrea- 
sonable to the extent by which the net 
operating income derivable thereunder 
exceeds the amount required to pro- 
vide a reasonable return on the fair 
value of the property. 

3. That the increased exchange 
rates herein fixed and set forth in Ap- 
pendix A hereto attached [omitted 
herein] are fair, just, and reasonable, 
and combined with the rate increases 
granted in our order dated December 
3, 1947, Docket M—2828, 72 PUR NS 
86, will yield a reasonable return on 
the fair value of the properties used 
and useful in rendering intrastate ex- 
change and toll services in the state of 
Minnesota. 


ORDER 


Now, therefore, on the foregoing 
facts it is ordered: 
1. That the application of the 
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Northwestern Bell Telephone Com- 
pany for increased rates, a schedule 
of which was attached to its applica- 
tion, is denied. 

2. That the Northwestern Bell Tele- 
phone Company is hereby ordered and 
directed to place in effect at its Austin, 
Winona, Saint Cloud, Hibbing, Roch- 
ester, Duluth, Saint Paul, and Minne- 
apolis, Minnesota, exchanges the rates 
and charges set forth in Appendix A 
hereto attached [omitted herein] and 
made part of this order, said rates to 
become effective upon the first billing 
date following July 31, 1948. 


CHASE, Commissioner, dissents: I 
oppose the proposed order because the 
proceedings are irregular, the issues 
involved were determined by the Com- 
mission’s order of December 3, 1947, 
72 PUR NS 86, most of the testimony 
allowed in the record was irrelevant, 
and on the basis of the applicant’s own 
figures the application should be de- 
nied. 

1. I condemn falsehoods as both 
sinful and silly. The order of the 
Railroad and Warehouse Commission 
initiating these proceedings declared 
that the Commission was initiating 
them on its own motion. That state- 
ment was a falsehood. The Commis- 
sion initiated these proceedings upon 
application of Northwestern Bell Tele- 
phone Company to be allowed to raise 
its telephone rates at Austin, Hibbing, 
St. Cloud, Winona, Rochester, Du- 
luth, Minneapolis, and St. Paul. Put- 
ting in the minds of Minnesota people 
that the Commission proposed to in- 
vestigate telephone rates generally 
throughout the state and was doing so 
on its own initiative was deceptive. 
It compelled the applicant company to 
publish legal notices of these hearings 


in 134 Minnesota newspapers and at 
the same time to publish news stories 
in papers throughout the entire state 
saying that 126 of these legal notices 
were abortive and that the people of 
no community outside the eight named 
were concerned. 

The sole purpose of the falsehood 
was to take advantage of a law which 
permits the Commission, when pro- 
ceeding on its own motion, to compel 
the telephone company to pay the 
wages and expenses of counsel and 
others temporarily employed on the 
case. Broadcasting a misstatement for 
the purpose of imposing costs on a 
telephone company is a dishonest thing 
to do. 


2. The issues in the present case 
were determined by the Commission 
nearly a year ago and its decision 
thereon was stated in its order of De- 
cember 3, 1947, supra. Northwestern 
Bell was dissatisfied with that order. 
Instead of appealing, as it had a right 
to do, the company, because it thought 
that it did not make a good case in 
1947, took advantage of those parts 
of the order which met with its ap- 
proval and in the instant proceedings 
seeks to overturn those parts of the 
order which it disapproved. This it 
may not legally do. Having forfeited 
the right of appeal through its own 
laches it may not now argue issues 
which are res adjudicata. 


3. Conditions confronting the state 
and Northwestern Bell are the same 
now as in the summer and fall of 1947. 
If the Commission was right in: its 
order of December 3, 1947, supra, it 
is wrong now. If it is right now it 
was wrong in 1947. No evidence has 
been presented in this case to warrant 
or justify the Commission in so com- 
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plete a reversal of judgment in so short 
a period of time. 

4. Not less than 80 per cent of the 
testimony in this case was irrelevant. 
Extended testimony by officers or em- 
ployees of American Telephone and 
Telegraph Company, a foreign corpo- 
ration over which this Commission 
has no jurisdiction, as to the financial 
affairs of that corporation is not rele- 
vant to the issues before the Commis- 
sion in the matter of an increase asked 
by another corporation in telephone 
rates in eight Minnesota communities. 
On the real problem before this Com- 
mission, the AT&T witnesses candidly 
said that they knew nothing and could 
be of no help. 


5. I concur in the decision of the 
majority to exclude from operating 
costs “Payment to Pension Fund.” 
While witness Stevenson of New 
York, in direct charge of actuarial and 
statistiéal studies of the pension plans 
of the Bell System companies testified, 
as will be noted on page 293 of the 
record, that there is no commingling of 
pension funds of different Bell com- 
panies and that Bankers Trust Com- 
pany of New York is trustee for all 
of them, the certificate of Bankers 
Trust Company, trustee, dated Jan- 
uary 30, 1948, is illuminating. It ap- 
pears on page 28 of the 1947 annual 
report of AT&T and shows that the 
consolidated pension trust funds es- 
tablished by AT&T, its principal tele- 
phone subsidiaries, Western Electric 
and its subsidiaries and Bell Telephone 
Laboratories, on December 31, 1947, 
totaled $826,475,458.22. This vast 
sum serves as a reservoir from which 
AT&T and its subsidiaries can bor- 
row and Bankers Trust Company 
certifies that of the total in the fund, 
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$127,681,323.73 is invested in Bell 
Telephone companies bonds. It shows 
further that for 1947 there was dis- 
bursed from the fund for pensions 
$17,633,870.32, while during the same 
twelve months interest revenue totaled 
$19,041,767,47. In other words, 
these great corporations in 1947 de- 
rived in interest from their pension 
fund $1,407,897.15 more than they 
paid out in pensions. 

“Telephone Organizer” in its issue 
for July, 1948, page four, columns two 
and three, paragraph two, alleges: 

“At age sixty-five, the company de- 
ducts one-half of the social security 
payment from the amount due pen- 
sioners. At present AT&T, which has 
paid taxes into the social security fund 
of the Federal government for ten 
years makes a profit on this transac- 
tion, if the pensioner lives for more 
than one year. A retired operator 
eligible to a pension of $50 per month 
actually will have $18 deducted as the 
company share of social security and 
will receive only $32 per month from 
the company.” 

From the foregoing it is obvious 
that there is nothing in the telephone 
companies pension plans which can 
serve as justification for increasing 
telephone rates in eight Minnesota 
communities or in any one of them. 


6. Even if the question of telephone 
rates in these eight communities had 
not been made a closed issue by the 
order of December 3, 1947, supra, 
there is nothing in the record of these 
proceedings or in the proceedings of 
1947 which justifies the increases 
asked by Northwestern Bell’s applica- 
tion of April 2, 1948. In proof I sub- 
mit the facts for each of the eight com- 
munities : 
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Austin 


In the Austin exchange there are 
7,660 telephones. For the year 1948 
the rate of net return on the basis of 
the present level of phone charges will 
be 6.15 per cent ; with the proposed in- 
crease the rate of net return would be 
8.77 per cent. I regard a return of 
6.15 per cent as high enough and think 
that any increase would make the rate 
too high and unreasonable. Conse- 
quently as to Austin the application 
should be denied and there és nothing 
in the record anywhere which justifies 
any increase whatever. 


Hibbing 
Company figures show that as of 
December 31, 1947, there were 5,637 
telephones in Hibbing and that the 
company is operating in the red. In 
Austin with 7,660 telephones traffic 
expense totaled for the nine months 


from July 1, 1947, to March 31, 1948, 
$5,516. In Hibbing with 5,637 phones 
traffic expenses for the same nine 
months were $63,276—2,023 fewer 
phones at more than 11 times the 


amount of traffic expense. The dif- 
ference in cost is due to the fact that 
Hibbing has manual and Austin dial 
telephones. The people of Hibbing 
should not be blamed because they are 
compelled to use manual phones and 
should not be penalized therefor. The 
fault is the fault of management and 
Northwestern Bell should not be per- 
mitted to profit from its failure to im- 
prove its service. 


St. Cloud 


The same situation prevails at St. 
Cloud. Company figures show that 
there were 8,647 telephones at St. 
Cloud on December 31, 1947. For 
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the nine months’ period from July 1, 
1947, to March 31, 1948, which the 
company utilized for its exhibits 51, 
53, 54, and 55, traffic expense at St. 
Cloud was $88,203. During the same 
nine months traffic expense at Austin, 
Winona, and Rochester combined 
totaled $26,645. The number - of 
phones in these three cities totaled 28,- 
252. In other words, traffic expense 
for three cities having three times the 
number of phones and dial service was 
less than one third the traffic expense 
for St. Cloud with its manual phones. 
Again Northwestern Bell should not 
be permitted to profit by its own failure 
to install more modern equipment at 


St. Cloud. 


Winona 


December 31, 1947, Winona had 
7,194 telephones. The Commission’s 
statistician, using company figures, 
testified that the present rate of return 
to Northwestern Bell on its Winona 
business is 5.97 per cent, a rate of re- 
turn which is high enough. Should 
the company’s application be granted, 
the rate of return would be 9.29 per 
cent, which is too high. It can be justi- 
fied only on the theory that the com- 
pany should get more from Winona 
people to make up an alleged loss else- 
where. That is not just. 


Rochester 


December 31, 1947, Rochester had 
13,398 telephones. At present rates 
and using company figures the Com- 
mission statistician has determined 
that the rate of return is 3.36 per cent 
and that it is low because of the great 
amount of construction work being 
done at the present time. At the pro- 
posed rates the rate of return at Roch- 
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ester with construction still going on 
will be 7.20 per cent. 


Duluth 


Duluth on December 31, 1947, had 
37,999 telephones and manual opera- 
tion. Because of this, traffic expense 
for the 9-month period was $839,- 
920, by far the largest item of expense. 
During the same period of time traffic 
expense in Minneapolis where most of 
the phones are dial phones was $952,- 
604. That means that Northwestern 
Bell must pay in Duluth for traffic ex- 
pense nearly as much money as it pays 
for the same purpose in Minneapolis 
which has almost 200,000 more tele- 
phones. Installation of dial phones at 
Duluth will not take the exchange 
there out of the red. Neither will the 
increased rates which the company 
proposes to charge. It is too obvious 
to permit argument that Northwestern 
Bell proposes to secure enough money 
from its subscribers outside of Duluth 
to offset its alleged losses at Duluth. 

The decision of the Commission to 
grant to Northwestern Bell on one 
party business telephones at Duluth 
$1.50 more a month than the company 
asked is surprising generosity with 
other people’s money. 


Minneapolis 


Company figures show that Minne- 
apolis had 237,810 telephones on 
December 31, 1947, and that for the 
9-month period traffic expense aggre- 
gated $952,604. The Commission’s 
statistician, basing his statement on 
company figures, says that the rate of 
return to Northwestern Bell on its 
Minneapolis business at the present 
rates is 4.42 per cent and that the 
people of Minneapolis are paying an- 
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nually for telephone service $8,104,- 
508. This does not satisfy the ap- 
plicant company. It wants a higher 
rate and more money, and the rate 
which it desires to impose will raise 
the rate of return to 9.37 per cent and 
cost the people of Minneapolis $1,830,- 
724 more a year, or a total of $9,935,- 
232 annually. There is no justifica- 
tion for such a request either in law 
or in equity. The people of Min- 
neapolis are paying too much now for 
telephone service on intercity calls and 
intrastate tolls. The only excuse for 
this proposed increase is that the tele- 
phone company wants the money and 
the only possible reason for throwing 
a further burden on people who al- 
ready are paying too much is to com- 
pel them to make up to the extent of 
nearly two million dollars a year sums 
which the company is unable to col- 
lect from other communities. Of the 
company’s entire case, the attempt to 
mulct the people of Minneapolis, 
Austin, and Winona is the most repre- 
hensible part. 


St. Paul 


The number of Northwestern Bell 
telephones in St. Paul December 31, 
1947, was 134,416 as compared with 
237,810 in Minneapolis, yet where 
traffic expense in Minneapolis was 
$952,604, the fourth largest item of 
expense, in St. Paul it was $1,000,283, 
the second largest item of expense. 
In other words traffic expense is high- 
er in St. Paul which has 100,000 less 
telephones. Testimony was to the ef- 
fect that the disparity was due to a 
greater percentage of manual phones 
in St. Paul. If that is the cause there 
lies the remedy—both in the hands of 
the applicant company. The rate of 
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return in St. Paul at present rates is 
1.33 per cent. Under the rates pro- 
posed it will be 5.93 per cent and the 
people of St. Paul will be paying each 
year for telephone service $1,064,056 
more money than they are paying now. 
This increased imposition will consti- 
tute in effect and in fact a telephone 
tax imposed on telephone subscribers 
in St. Paul by Northwestern Bell and 
AT&T because they are not getting as 
much money as they want from the 
state of Minnesota. It is an unfair, 
selfish, cold-blooded proposition. 

It may be argued that Northwestern 
Bell has not been given everything 
which it asked. That is creditable but 
in no way justifies an order granting 


increases in communities where the 
rates of return are more than ade- 
quate. 

At the hearing, the treasurer of 
American Telephone and Telegraph 
Company testified that said corpora- 
tion is making enough money now to 
pay $9 a share dividend and is putting 
aside now additional sums as surplus 
in order that it may continue to pay 
$9 a share dividend through the de- 
pression years which are coming. If 
this is true, and there is no reason at 
all to doubt the treasurer’s testimony, 
American Telephone and Telegraph is 
making enough money and should 
leave the people of these eight Minne- 
sota communities alone. 





VERMONT PUBLIC SERVICE COMMISSION 


Re New England Telephone & Telegraph 
Company 


No. 2346 
May 26, 1948 


ETITION for authority to raise telephone rates ; increased rates 
Prouthorised 


Valuation, § 224 — Plant under construction. 
1. Telephone plant under construction should not be included in determin- 
ing the average net investment of a telephone company for rate-making 


purposes, p. 46. 


Valuation, § 213 — Property held for future use. 
2. Property held by a telephone company for future use should not be in- 
cluded in determining the average net investment for rate-making purposes, 


p. 46. 
Return, § 111 — Telephone. 


3. A telephone company was permitted to increase rates in an amount esti- 
mated to produce a net return on average investment in excess of 4 per cent, 


p. 46. 
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APPEARANCES: Horace P. Moul- 
ton, John D. Carbine, and John M. 
Gepson, for New England Telephone 
& Telegraph Company; Clifton G. 
Parker, Attorney General, for the 
state of Vermont; Reginald T. Abare, 
State’s Attorney, for Washington 
county; Philip A. Angell, State’s At- 
torney, for Orange county; Arthur L. 
Graves, for public; Ernest E. Good- 
rich, pro se; Robert W. Larrow, for 
the city of Burlington; Russell F. Ni- 
quette, for the city of Winooski; Leon 
E. Ellsworth, for subscribers in John- 
son. 


By the Commission: The New 
England Telephone & Telegraph Com- 
pany, hereinafter called the petitioner, 
filed a rate schedule which became ef- 
fective upon the filing of a bond on 
February 1, 1947. Subsequently, the 
petitioner filed another rate schedule 
which became effective upon the filing 
of a bond on December 1, 1947. 

We find that because of increased 
costs including wages, taxes, and the 
price of equipment, the petitioner re- 
quires an increase in revenue from its 
operations in Vermont. 

Because of representations of coun- 
sel for the petitioner that the rates 
which became effective February 1, 
1947, were only temporary and of an 
emergency nature, we find that those 
rates were, for the purpose for which 
they were filed, just and reasonable. 

We find that the rates which became 
effective December 1, 1947, are not 
just or reasonable. 

[1,2] We find that “Telephone 
Plant under Construction (100.2)” in 
the amount of $279,469.78 and “Prop- 
erty Held for Future Telephone Use 
(100.3)” in the amount of $135,294.- 
02 are not proper items to be included 
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in determining the average net invest- 
ment of the petitioner in Vermont. 

We find that on December 31, 1947, 
the petitioner had a net investment in 
Vermont which was used or usable in 
furnishing telephone service to its cus- 
tomers in Vermont in the amount of 
$10,002,348.29. 

We find that the rates set forth in 
the order herein [order omitted here- 
in] will produce local service revenues 
for 1948 in the amount of $3,413,598; 
toll service revenues for 1948 in the 
amount of $1,512,000; and miscel- 
laneous revenues for 1948 in the 
amount of $156,000. 

We find that the petitioner will have 
uncollectible operating revenues for 
1948 in the amount of $10,717. 

We find that under the rate schedule 
set forth in the order herein, the total 
telephone revenues which the peti- 
tioner will receive in 1948 will be $5,- 
070,881. 

We do not speculate as to what the 
average net investment in Vermont 
will be on December 31, 1948, or 
thereafter because it is too dependent 
upon conditions which may or may 
not materialize. 

We find that the average net return 
before deducting Federal taxes on in- 
come to the petitioner on its invest- 
ment in Vermont for the 10-year pe- 
riod 1936 to 1945, inclusive, was 
$2.26 per $100 of net investment and 
that in no year during that period was 
the rate of net return 4 per cent or 
more. 

We find that at no time during the 
10-year period hereinbefore referred to 
did the petitioner request an increase 
in rates in Vermont. 

[3] We do not speculate as to what 
the net return to the petitioner on its 
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average net investment in Vermont 
will be in 1948 or thereafter under the 
rate schedule set forth in the order 
herein because the items of expense 
which determine such net return are 
entirely without the jurisdiction of 
this Commission and are wholly with- 
in the control of the management of 
the petitioner. However, the rate 
schedule set forth in the order herein 
should produce a net return on the 
average net investment in Vermont in 
excess of 4 per cent. ; 

The return which the stockholders 


of the petitioner will receive in 1948 
and thereafter will depend entirely 
upon the business judgment of the 
management which the stockholders, 
and not this Commission, elect to of- 
fice. 

We find that a 2-party flat rate 
residential service in groups 1 and 2 
and a 2-party flat rate business service 
in group 7 and group 8 in the rate 
schedule set forth in the order herein 
is required in order that the petitioner 
may provide reasonably adequate serv- 
ice in Vermont. 





MASSACHUSETTS DEPARTMENT OF PUBLIC UTILITIES 


Re Old Colony Gas Company 


D.P.U. 7996 
May 28, 1948 


NVESTIGATION as to propriety of filed gas rates; proposed rates 
I disapproved and new rates ordered. 


Rates, § 648 — Evidence — Future estimates. 
1. The Department of Public Utilities can in justice regulate primarily only 
on known facts, although consideration and weight may be given to esti- 
mated operations; and when estimates of earnings at a time of unsettled 
conditions are extremely problematical, they are, on the whole, unsatisfac- 
tory, p. 49. 


§ 144 — Reasonableness — Increased costs — Distribution thereof. 

2. The Department of Public Utilities, before approving rate increases, 
must review not only the total amount of increase in relation to the needs 
of a company to meet rising costs, but must also find that the proposed in- 
creases represent a reasonable and equitable distribution of such increased 
costs, p. 50. 


§ 384 — Gas — Large customer — Cost basis. 

3. A contract for the sale of gas to a large customer, under which the aver- 
age revenue is 59 cents per thousand cubic feet, should be revised upward 
when the low step under the contract is at a 45-cent net rate, or at a rate 
below the basic average cost of purchased gas after adjustment for un- 
accounted-for gas, p. 51. 
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Rates, § 389 — Gas for space heating — Relation to cost. 
Discussion of the relationship between rates for space-heating gas and the 


cost of gas purchased, p. 50. 


APPEARANCE: Robert H. Holt, on 
behalf of Old Colony Gas Company. 


By the DEPARTMENT: On Decem- 
ber 12, 1947, the Old Colony Gas 
Company filed with the Department 
proposed new schedule of rates and 
charges for gas effective January 1, 


1948, as follows: M.D.P.U. No. 15 
canceling M.D.P.U. No. 13. The 
change in present rates set forth in 
M.D.P.U. No. 13, and those now pro- 
posed by the company in M.D.P.U. 
No. 15, may be ascertained by a study 
of the following schedule submitted by 
the company. ‘ 


No. 1 Recutar RATE 
(Rates for Braintree, Weymouth, Hingham, Abington, Whitman, and Rockland.) 


Cubic Feet per Month 


Present Rate Proposed Rate Increase 


No. 3 Recutar Rate 
(Rates for Cohasset and Hull.) 


Present Rate Proposed Rate 


No. 5 Space-Heatinc Rate 
(Rates for all towns.) 


Present Rate Proposed Rate 


6.20 


Note: Under Rate No. 5 the reduction in discount will add to the indicated increase $.04 
for the first 1,000 cu. ft. per month and $.05 for each additional 1,000 cu. ft. per month. 


The proposed rates contain in- 
creases over those presently in effect 
and therefore the Department, acting 
upon its own motion, entered into an 
investigation as to their propriety. 

In furtherance of said investigation, 
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the Department, on January 20, 1948, 
held a public hearing, after notice in 
accordance with law. No one ap- 
peared in opposition to the proposed 
rates, but the town of Weymouth sent 
a communication to the Department 
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stating that: “At a meeting of the 
board of selectmen, held on Monday 
evening, December 29, 1947, it was 
voted: ‘to go on record as being op- 
posed to the proposed increase of rates 
for gas filed by the Old Colony Gas 
Company.’ ” 

The Old Colony Gas Company sup- 
plies gas to approximately 18,300 cus- 
tomers’ meters in the towns of Abing- 
ton, Braintree, Cohasset, Hingham, 
Hull, Rockland, Weymouth, and 
Whitman. It had a plant investment 
of $2,940,961 as of December 31, 
1947. The depreciation reserve on 
the same date was $931,698, or 32.4 
per cent of its depreciable property, 
and its surplus account was $238,448. 
There was no appropriated surplus in- 
vested in plant. The company has no 
production plant, but buys in bulk un- 
der contract from the Boston Consoli- 
dated Gas Company. 


It has outstanding 39,820 shares of 
common stock and 14,180 shares of 
preferred stock, of a par value of $25 
each per share, or a total par value of 
$1,350,000, with no premiums paid in 
thereon. The company is indebted for 
$590,000 in long-term notes, maturing 
March 1, 1956, bearing interest at the 
rate of 3 per cent per annum. It has 
paid dividends on the par value of its 
stock of 8 per cent in 1941, 1943, 
1946, 1947, and 6 per cent in 1942, 
1944, and 1945. 


The annual returns of the company 
show the following changes in 1947 as 
against 1946 operations: (1) An in- 
crease in operating revenues of $176,- 
762; (2) An increase in operating ex- 
penses of $205,904; (3) Reduction of 
$2,177 in total taxes accrued; and (4) 
A reduction in earnings available for 
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interest and dividends from $137,191 
to $116,377 or $20,814. 

The earnings in 1947 of $116,377 
show a return for that year of approxi- 
mately 53 per cent on the plant invest- 
ment of the company less the deprecia- 
tion reserve. 

The company has endeavored to es- 
timate the earnings for 1948 both un- 
der its present and proposed rates. Un- 
der present rates it is estimated rev- 
enues will increase $140,000 in 1948 
from additional sales and the applica- 
tion of the fuel clause. It estimated 
an increase of $166,000 in operating 
expenses and after adjusting for re- 
duced taxes of $9,500 due principally 
to the lower taxable income the esti- 
mate shows net earnings available for 
interest and dividends of $93,400 for 
the year 1948 or approximately $23,- 
000 below actual 1947 results. Ap- 
plying the increase in revenues of $59,- 
000 from the proposed new rates and 
after giving effect to the Federal in- 
come taxes thereon, the company esti- 
mates net earnings of $129,940 or a 
return of 6.46 per cent on the plant in- 
vestment less the depreciation reserve 
or after providing for interest on the 
debt approximately 8 per cent on the 
outstanding common and preferred 
stock. 

[1] We feel that the above estimate 
is reasonable and conservative in the 
light of present trend of operations. 
We also appreciate that a large part 
of the net earnings of the company are 
derived today from abnormal nonop- 
erating income, namely, the sale of ap- 
pliances and that without this source 
of income the net earnings would be 
considerably less. However, the fact 
remains that a number of uncertain- 
ties exist today in the operation of a 
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gas company. The company has recog- 
nized and provided for a substantial 
increase in business. It is highly pos- 
sible that it may exceed its estimate in 
new business. It has estimated an in- 
crease of $72,300 in the cost of pur- 
chased gas in 1948, under its gas pur- 
chase contract. As this figure is based 
in part on an estimated demand, it is 
a partially indetermined factor. Al- 
though consideration and weight may 
be given to estimated operations, the 
Department can in justice regulate 
primarily only on known facts. Suf- 
fice it to say that estimates of earnings 
in today’s unsettled conditions are ex- 
tremely problematical and therefore 
on the whole unsatisfactory. 

[2] Before granting its approval to 
increases in rates the Department 
must review not only the total amount 
of increase in relation to the needs of 


the company to meet its rising costs 
but must also find that the proposed 
increases in rates represent a reason- 
able and equitable distribution of said 
increased costs. 


The Old Colony Gas Company re- 
ported total gas sales of 863,657,300 
cubic feet in the year 1947 and re- 
ceived a total revenue of $1,059,590. 
Sales under rate No. 5 Space Heating 
totaled 357,818,300 cubic feet and the 
total revenue received was $296,665. 
Although space-heating customers ap- 
proximated only 9 per cent of the total 
customers, and paid in only 29 per 
cent of the total revenues from the sale 
of gas, they used 41 per cent of the 
total cubic feet sold. 

The extent to which such sales have 
grown in the highly competitive field 
of heating places considerable respon- 
sibility upon the management as to its 
future policy in relation to this type 
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of service. During the war years and 
continuing to the present the increase 
in gas rates for space heating has not 
kept pace generally with the increase 
in price for other fuels. This situa- 
tion has been responsible to a great ex- 
tent for a tremendous demand for this 
service reaching the point wherein it 
has been necessary for the companies 
to provide additional gas production 
capacity. 

Although the Old Colony has no 
manufacturing facilities, it has been 
required under the new purchase con- 
tract with the Boston Company to re- 
imburse said Boston Company, in 
part, for its additional plant necessi- 
tated by such sales through the inclu- 
sion of a demand charge in its con- 
tract. 

The new contract for purchased gas 
with the Boston Company, effective 
July 1, 1947, provides for the payment 
of a demand charge of $2 per month 
per thousand cubic feet plus a com- 
modity charge of 33 cents per thou- 
sand cubic feet as compared with a 
straight 38 cents per thousand cubic 
feet under the old contract. The Old 
Colony Company has estimated an in- 
crease of $72,300 in its base cost of 
purchased gas in 1948. This increase 
in cost raises the average base pur- 
chase price from 38 cents to 45 cents 
per thousand cubic feet, or an increase 
of 7 cents per thousand cubic feet. The 
proposed new space-heating rate pro- 
vides for an increase of 10 cents on the 
first step of 100 cubic feet from $1 to 
$1.10 net and a reduction in the dis- 
count provision for all gas over the 
first 100 cubic feet from one cent to 
one-half cent per hundred cubic feet. 

Stated in dollars the increased rev- 
enue to be derived under the space- 





RE OLD COLONY GAS CO. 


heating rate is $1,757 from the 10-cent 
increase in the first step and $15,028 
from the reduction in the discount 
rovision or a total revenue increase 
of $16,785 based on 1947 sales. Ap- 
plying the average of 7.21 per cent for 
unaccounted-for gas in 1947 to the 
space-heating rate sales results in a 
total purchase of 383,617,000 cubic 
feet to serve this group of customers. 
A 7-cent increase in the base price on 
this quantity of gas amounts to $26,- 
853 or considerably more thanvthe in- 
crease requested under the newly filed 
rate. 

[3] The company also has a special 
contract customer with total purchases 
of 33,700,000 cubic feet in 1947 and 
revenue of $19,809 or an average rev- 
enue of 59 cents per thousand cubic 
feet. This contract, we believe, should 
be revised upward particularly in view 
of the fact that the low step under the 
contract is at a 45-cent net rate or at 
a rate below the basic average cost of 
purchased gas after adjustment for the 
unaccounted-for gas. 

After giving consideration to the 
above, the past earnings of the com- 
pany, its rates, its financial condition, 
and its possibilities for the future, we 
are of the opinion that additional an- 
nual revenues of approximately $40,- 
000 should be sufficient to enable the 
company to pay a reasonable dividend 
on its outstanding stock. 

This reduction in revenue from the 
amount provided in the rates as filed 
can be accomplished by a refiling of 
the schedules with the reduction of the 
increase of 10 cents to 5 cents per 
month on the first step of 100 cubic 
feet in Regular Rate No. 1 and Sea- 
sonal Rate No. 2 making the first step 
of said rates $1.05 gross. 


The Department is also of the opin- 
ion that the fuel charge billed by the 
company has increased to the extent 
that the base rates should be revised 
to reflect more nearly the present cost 
of gas. For the reasons given in the 
Fall River Case (D. P. U. 7860), we 
believe that the base rates of the Old 
Colony Company should be increased 
one cent per hundred cubic feet except 
for the first step of the rate schedules. 
This will have the effect of absorbing 
10 cents per thousand cubic feet of the 
fuel charge in the base rates. This 
can be accomplished by providing for 
the application in the rates of the fuel 
charge to be applied above or below an 
increase of one cent per hundred cubic 
feet in the fuel charge paid the Boston 
Company under its contract for pur- 
chased gas. 

The company has filed two requests 
for rulings of law relating to the dis- 
count provisions in the proposed new 
schedules. As we are providing in our 
order for the filing of new schedules 
in substantially the same form as orig- 
inally filed, it is not necessary to act on 
said requests. 

Accordingly, after’ notice, public 
hearing, investigation, and considera- 
tion, it is 

Ordered: That the schedule of gas 
rates of the Old Colony Gas Company 
identified as M.D.P.U. No. 15, filed 
December 12, 1947, to become effec- 
tive January 1, 1948, and suspended 
by Department order dated December 
16, 1947, be and the same is hereby 
disallowed ; and it is 

Further ordered: That the Old Col- 
ony Gas Company file with the De- 
partment a new schedule of rates and 
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charges for gas to become effective No. 16, necessary to effectuate the 
June 1, 1948, identified as M.D.P.U. purpose of this opinion. 





UTAH PUBLIC SERVICE COMMISSION 


Re Mountain Fuel Supply Company 


Case No. 3275 
June 30, 1948 


PPLICATION for readjustment of rates and charges for natural 
A gas service; filed rate schedules approved. 


Return, § 101 — Natural gas utility. 
1. A return of 6 per cent on the net investment rate base of a natural gas 
utility was held to be fair and reasonable, p. 54. 

Discrimination, § 39 — Class rates — Revenues. 
2. Class rates may be unfairly preferential and discriminatory and, there- 
fore, unlawful even if over-all revenues are reasonable, p. 55. 

Discrimination, § 17 — Rates. . 
3. Discrimination exists if two customers, or classes of customers, are 
charged the same price for different services or different prices for similar 
services, p. 55. 

Rates, § 380 — Gas — Factors considered. 


4. Consideration should be given to the characteristics and conditions of 
gas service such as volume, load factor, and firm and interruptible service 
in the determination of rates, p. 55. 


Rates, § 144 — Cost allocation — Classes of customers. 


5. The most reasonable guide to the rates to be charged is an allocation of 
the cost of service to the various classes of customers and the characteristics ; 
and conditions of service affect the cost of service and must be reflected 
in the method of allocation, p. 55. 


Service, § 146 — Gas restriction — Shortage of supply. 
6. Appropriate restrictions governing the service of gas should be main- 
tained when the demand for commercial and industrial gas is greatly in 
excess of a company’s ability to serve, p. 57. 


* 


APPEARANCES: William W. Ray, 
Joseph S. Jones, W. Q. Van Cott, for 
Mountain Fuel Supply Company; 
Wilford M. Burton; for Wasatch Oil 
Company; Irwin Clawson, for some 
Class 5 and Class 6 users; A. B. Paul- 
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son, for John Dare Estate, small house 
owner ; Calvin L. Rampton, for Public 
Service Commission of Utah; W. J. 
O’Connor, for American Smelting & 
Refining Co. ; Paul H. Ray, for Amer- 
ican Smelting & Refining Co.; Bev- 





RE MOUNTAIN FUEL SUPPLY CO. 


erly S. Clendenin, for Hunt Foods, 
Auerbach, Eimco, etc.; E. M. Hope, 
for Headquarters, Sixth Army; Lynn 
S. Richards, for L 2 consumers; C. 
Jay Parkinson, for International 
Smelting & Refining Co.; Ray Hol- 
brook, for U. S. Smelting Refining & 
Mining Co.; George A. White, for 
Hill Air Force Base; Calvin A. Behle 
of Dickson, Ellis, Parsons & McCrea, 
for Kennecott Copper Corporation; 
Samuel C. Powell, for industrial and 
commercial users. , 


By the Commission: On June 1, 
1948, Mountain Fuel Supply Com- 
pany filed an application for readjust- 
ment of rates and charges and pro- 
posed rate schedules for all classes of 
Utah service, said schedules of rates 
and charges to become effective on the 
first day of July, 1948. 


The Commission, in its order reduc- 
ing rates, Case No. 2906, issued No- 
vember 14, 1947, 73 PUR NS 428, 
ordered Mountain Fuel Supply Com- 
pany to file new rate schedules which 
would reflect an over-all reduction of 
$1,366,291 and which would be non- 
discriminatory, just, and reasonable. 
The right to reject all, or any part, of 
the new schedules and in lieu thereof 
to prescribe any other schedules of 
parts thereof, was specifically re- 
served. 

On January 16, 1948, Mountain 
Fuel Supply Company filed with the 
Commission, under protest, a schedule 
of rates and charges for domestic and 
commercial natural gas service in the 
state of Utah, entitled ‘““General Serv- 
ice Rates for Natural Gas Available 
to Domestic and Commercial Con- 
sumers” and designated as P. S. C. U. 
No. G.S. 1. This schedule would 


have effected a reduction of $1,373,- 
102 to the domestic and commercial 
consumers based upon the volume of 
sales for the year ended April 30, 
1947. The general service schedule 
would have become effective February 
16, 1948, if the same had not been sus- 
pended, and the excess revenues im- 
pounded by the order of the supreme 
court of the state of Utah in the case 
of Mountain Fuel Supply Co. v. Pub- 
lic Service Commission. 

No schedules of industrial rates 
were filed, although Case No. 2906 
was initiated in November, 1945, to 
determine just, reasonable, and non- 
discriminatory rates after the com- 
pany, in September, 1945, made appli- 
cation for readjustment of all natural 
gas rates, industrial rates upward and 
domestic and commercial rates down- 
ward, the net result of such proposed 
changes to leave the company’s total 
gas revenue unchanged. 

In February, 1948, the company no- 
tified the users of natural gas under 
Industrial Class V Rates that it would 
be necessary to curtail gas service to 
them during the period of peak load 
in the winter of 1948-1949 and sub- 
sequent years, and those users were 
advised by the company to provide 
other fuel during such periods of cur- 
tailment. It was stated that such cur- 
tailment would be due to a shortage of 
gas supply during the peak load pe- 
riod. As the Class V rates are based 
upon interruptible gas service the com- 
pany did not violate any rule or reg- 
ulation of the Commission by such cur- 
tailment. 

The company has represented that 
for a temporary period of two years, 
including the winter seasons of 1948— 
1949 and 1949-1950, it can secure 
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permission from the state of Wyoming 
and the U. S. Geological Survey to 
withdraw a limited quantity of gas 
from the Church Buttes field during 
four months each year. This high 
pressure gas will increase the system 
capacity and will meet the emergency 
created by the deficient gas supply, 
during the peak winter heating sea- 
son. 

The proposed industrial rate sched- 
ules would have the net effect of in- 
creasing rates, although changes in the 
classification and conditions of service 
result in decreases in rates to certain 
industrial consumers. The proposed 
general service schedule would have 
the effect of reducing the rates being 
collected from domestic and commer- 
cial users during the period that the 
order in Case No. 2906, supra, is 


stayed by $1,399,158 plus $52,901 for 


delinquent payment charges, a total of 
$1,452,059. The figures are based 
upon the volume of sales during the 
year ended December 31, 1947. The 
proposed general service schedule con- 
tains a small increase over the sus- 
pended general service schedule. This 
increase is due to a change in the third 
block rate, each block being 1,000 cu- 
bic feet, of from 45 cents per thousand 
cubic feet to 60 cents per thousand 
cubic feet, an increase of 15 cents a 
month to each customer using 3,000 
cubic feet or more per month. The 
proposed schedules would make the 
rates in the state of Utah uniform in 
the area served by the company. 

This case came on for hearing after 
due notice to all interested parties on 
June 14, 1948, and continued through 
June 16, 1948. The evidence as to 
operations of the company was sub- 
mitted entirely by the company and 
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certain matters at issue are either re- 
solved in favor of the company or are 
being reserved for later consideration, 


Rate Base and Rate of Return 

[1] The rate base and rate of return 
used by the company in this case con- 
forms with the principles set forth in 
the Commission’s decision in Case No, 
2906, supra. The company has used 
the average investment for the year 
1947 in gas plant in service and gas 
plant held for future use, and the aver- 
age of the related reserves for depre- 
ciation and depletion in arriving at its 
net plant investment for rate base. It 
has used as its working capital re- 
quirement the average inventory of 
materials and supplies during the year 
1947 and a 45-day operating expense 
allowance for cash working capital. 
The net investment rate base for the 
year 1947 amounts to a sum of $23,- 
017,445.82. The rate of return used 
is 6 per cent on the net investment rate 
base which we find to be a fair and rea- 
sonable rate of return allowable to the 
company. 


Cost of Service Applicable to Utah 
Sales 

The total of the allowable costs of 
service including the return on the 
rate base, based upon the year 1947 
amounts to $5,974,706.62, which is 
the allowable charge to be made to 
the consumers of the state of Utah on 
the volume of sales for the year 1947. 
This figure for cost of service includes 
an amount of $531,122 for explora- 
tion and development costs. This fig- 
ure is considerably greater than the 
amount allowed for this purpose by 
the Commission in Case No. 2906, 
supra, and represents the amount ac- 
tually spent by the company for ex- 
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ploration and development during 
1947. 

It appears from the evidence that in 
order for the customers of the com- 
pany within the state of Utah to be 
secure in its future gas service, that it 
is highly desirable that the company 
develope new gas reserves as rapidly 
as possible. The company is repre- 
senting that it now has in contempla- 
tion extensive exploration and develop- 
ment in six new areas, and that it will 
expend not less than $531,000 4nnual- 
ly during each of the next two years 
in this exploration and development 
program. 

It is upon this representation that 
the Commission is approving a great- 
er figure for this purpose than it 
would otherwise be disposed to allow. 

The rates established by the pro- 
posed schedule would produce the total 
cost of service as set forth above upon 
the company’s 1947 volume of busi- 
ness. 


Allocation of Cost of Service 

[2-5] Mountain Fuel Supply Com- 
pany is engaged in the production, 
purchase, transmission, and distribu- 
tion of natural gas to residential, com- 
mercial, small industrial, and large in- 


dustrial consumers. In this proceed- 
ing we are concerned with the specific 
rates to the respective classes of con- 
sumers. Even if over-all revenues are 
reasonable the class rates may be un- 
fairly preferential and discriminatory 
and therefore unlawful. (Title 76 
UCA 1943 as amended.) Discrimi- 
nation exists if two customers or 
classes of customers are charged the 
same price for different services or dif- 
ferent prices for similar services. 


Therefore, in the determination of 
rates, consideration should be given to 
the characteristics and condition of 
service such as volume, load factor 
and firm and interruptible service. The 
most reasonable guide to the rates to 
be charged is an allocation of the cost 
of service to the various classes of cus- 
tomers. The characteristics and con- 
ditions of service affect the cost of 
service and must be reflected in the 
method of allocation. The company 
in the proposed schedule has classified 
its customers into four groups desig- 
nated: General Service for Domestic 
and Small Commercial Users GS-1; 
Low Load—Factor and Industrial, 
L-2; High Load—Factor and Indus- 
trial, H-3; and Surplus Industrial, 
S-4. It has submitted an allocation 
of costs to justify the proposed rate to 
each of the three industrial groups and 
the remaining costs have been as- 
signed to the general service group. 
The average prices under the new 
schedule P.S.C. Utah No. 12 per thou- 
sand cubic feet as applied to the year 
1947 are as follows: 


Per M Cu. Ft. 


$.4185 
2567 


GS 1—General service 
L 2 —Industrial low load factor 
H 3 —Industrial high load fac- 


The company in its class GS 1 un- 
der the proposed schedule eliminated 
the former provision for charge made 
for delayed payments for domestic and 
commercial consumers resulting in a 
reduction in revenue from that charge 
of $52,901. The following is a re- 
capitulation of the actual 1947 
charges, the adjusted charges for 1947 
at the rates provided in schedules GS 
1; L2; H3 and S4 and the net change: 
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Actual 
1947 
Charges 


Classification 


S4 
Industrial delayed 
Payment penalty 
Domestic and Commercial delayed 
Payment penalty 


254,665 
1,451,341 


1947 
Sales at Rates 
of GS 1, L2, H3, S4 
$2,855,379 
778,172 
281,196 
2,055,063 


955 955 


Increase 
(Reduction) 


($1,399,158) 
244,174 
26,531 
603,722 


Discontinued (52,901) 





$6,548,397 


We recognize that it is difficult if 
not impossible to determine the fair- 
ness of an allocation of charges be- 
tween varying classes upon an exact 
mathematical basis. Assigning the 
residual costs to classification GS1 aft- 
er the allocations have been made to 
the other three classes may result in a 
slight overallocation of costs to the 
residual class. However, in view of 
the fact that the increase in GS1 un- 
der the proposed schedule over the 
rates approved in Case 2906, supra, 
is very slight as compared with the 
increases of other classifications, the 
Commission finds the allocation of 
charges to each class to be just, rea- 
sonable and nondiscriminatory be- 
tween classes and to be fair and rea- 
sonable as to the earnings of the com- 
pany from its service in Utah. 


Temporary Additional Supply of Gas 

In order to meet the requirements 
of certain industrial customers pres- 
ently being served on the Class V in- 


terruptible industrial rate schedule 
during the coming winter seasons of 
1948-1949 and 1949-1950, the com- 
pany has arranged to withdraw limited 
quantities of gas from the Church 
Buttes field. This field is situated 
near the boundary line between Sweet- 
water and Uintah counties in Wyo- 
ming. The Union Pacific Railroad 
Company owns in fee approximately 
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$5,970,765 ($577,632) 


49 per cent of the land located on the 
structure and the company is the own- 
er and holder of oil and gas leases 
from the United States and the state 
of Wyoming of the remaining ap- 
proximately 51 per cent of such lands. 
A discovery has been made at Church 
Buttes but the field has not been so de- 
veloped that a determination can be 
made as to whether said structure is 
an oil field, a condensate field, or gas 
field. 

To remove gas from said field re- 
quires the consent of the railroad com- 
pany, the state of Wyoming, the Unit- 
ed States, and the company. This field 
is being developed under a unit agree- 
ment plan provided for by the laws of 
the United States under the super- 
vision of the U. S. Geological Survey 
of the Department of the Interior. The 
withdrawals from this field are not to 
exceed 30,000,000 cubic feet per day 
for not to exceed four months of each 
year during said 2-year period. 

A withdrawal of gas from the 
Church Buttes field for a temporary 
period of two years to meet the emer- 
gency created by reason of the short- 
age of gas supply ‘will not constitute 
or be constituted as a dedication of 
the Church Buttes structure or any 
gas therein to utility service within the 
state of Utah, and the withdrawal of 
said gas shall not be evidence of the 
ultimate character of the oil and gas 





RE MOUNTAIN FUEL SUPPLY CO. 


content within said structure or as to 
its availability therefor as a supply of 
natural gas for use within the state of 
Utah. However, the foregoing lan- 
guage shall not be construed in any 
way to prejudice the rights of this 
Commission, the state of Utah, or the 
customers of the company in the state 
of Utah to claim that gas from Church 
Buttes field if such field is determined 
to be a commercial gas field should be 
made available for service in the state 
of Utah. ’ 

The company has requested in its 
application to be permitted to pay to 
the Church Buttes unit for all gas 
withdrawn therefrom a price of 11 
cents per thousand cubic feet of 15.- 
025-pound base pressure. As stated 
above it has not been determined 
whether the Church Buttes field is an 
oil field, a condensate field or a gas 
field and the ultimate method of opera- 


tion and the costs of operation are un- 


known. We shall, therefore, reserve 
judgment upon the Church Buttes 
matters. For accounting purposes 
only we shall require that during the 
period of temporary withdrawals, the 
price of 11 cents per thousand cubic 
feet at 15.025 pounds pressure base to 
be paid to the Union Pacific for its 
share of the gas withdrawn by the 
company be charged to Account 754— 
Gas Purchased. Revenues and operat- 
ing expenses incurred in connection 
with obtaining natural gas shall be 
entered in the appropriate utility ac- 
counts in the prescribed Uniform Sys- 
tem of Accounts for Gas Utilities. 


Restriction on Service 

[6] The Commission further finds 
that even with the increased supply of 
gas made available from Church 
Buttes, the demand for commercial 
and industrial gas is greatly in excess 
of the company’s ability to serve. Ac- 
cordingly it will be necessary to main- 
tain appropriate restrictions govern- 
ing the service of gas. The industrial 
rate schedules with the exceptions of 
classes 1 and 2 have heretofore been 
closed to new customers and increased 
uses by both commercial and indus- 
trial customers have been limited to 
an amount of 600 thousand cubic feet 
per annum in excess of each customer’s 
facilities for using gas as of June 15, 
1945. The Commission finds that for 
the company to maintain adequate 
service all industrial rate schedules ef- 
fective as of July 1, 1948, should be 
closed to new customers. Sales to 
new commercial customers should not 
exceed an estimated consumption of 
600 thousand cubic feet per annum 
and increased service to existing com- 
mercial and industrial customers 
caused by the use of additional equip- 
ment should not exceed an estimated 
600 thousand cubic feet per annum in 
excess of such customer’s facilities for 
using gas as of June 15, 1945. 

For the foregoing reasons and un- 
der the foregoing conditions the sched- 
ule of rates filed with the Commission 
by the company and designated P.S.C. 
Utah No. 12 are hereby approved to 
become effective July 1, 1948. 
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Re California-Pacific Utilities Company 


Case No. 1165 
July 3, 1948 


OMPLAINT by consumers against electric and water rates; 


dismissed. 


Depreciation, § 13 — Retirement reserve account — Charges. 


1. No amount can be charged to retirement reserve account for book value 
on plant property withdrawn during the year on which very little deprecia- 
tion, if any, has previously been set up on the company’s books and credited 
to the retirement reserve account, p. 61. 


Return, § 87 — Electric utility. 
2. A rate of return of 6.16 per cent on the property of an electric utility 
was not considered excessive, p. 64. 


Return, § 115 — Water utility. 
3. A rate of return of 6.82 per cent on the property of a water utility de- 
partment was not considered excessive, p. 64. 


¥ 


APPEARANCES: Chairman J. G. 
Allard, Commissioner Chas. V. Wil- 
liams, and Secretary Lee S. Scott, for 
the Commission; Paul E. Rutherford, 
partner, Rutherford-Fox Plumbing 
Co., Russell C. Catlett, Chairman, 
Humboldt County Hospital Board of 
Trustees, and Geo. Saunders, for Com- 
plainants; C. E. Bramble, Vice Presi- 
dent and Treasurer, California-Pacific 
Utilities Co., E. K. Albert, Vice Pres- 
ident and Chief Engineer, California- 
Pacific Utilities Co., Thatcher, Wood- 
burn & Forman, Attorneys at Law, 
Jas. Callahan, Attorney at Law, and 
Howard Lindsay, Manager, Cali- 
fornia-Pacific Utilities Co., at Winne- 


mucca, for respondent. 
By the Commission: This is a 
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complaint by the Board of Hospital 
Trustees and other consumers of elec- 
tricity and water in the city of Winne- 
mucca against the-charges for electric 
and water service furnished by the 
California-Pacific Utilities Company 
in Winnemucca, Nevada. 

Hearing has been held, and a brief 
has been filed by attorneys for the re- 
spondent. 

The California-Pacific Utilities 
Company has been furnishing electric 
power and water service to the city of 
Winnemucca since July 31, 1944, 
when the physical property of the 
Western States Utilities Company was 
acquired. Practically all of the elec- 
tric power is purchased from the 
Sierra Pacific Power Company. 

Present rates are as follows: 
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Electric 


Domestic lighting, heating and cooking. 
lst 12 kw. hr. $1.00 minimum per month. 
Next 23 kw. hr. @ 6.6 cents per kw. hr. 
Next 65 kw. hr. @ 4.0 cents per kw. hr. 
Next 200 kw. hr. @ 3.0 cents per kw. hr. 
Over 300 kw. hr. @ 2.0 cents per kw. hr. 


Customers using water heaters re- 
ceive a rate of 1.5 cents per kilowatt 
hour for the first 300 kilowatt hours 
and 1.25 cents per kilowatt hour for 
the next 400 kilowatt hours in excess 
of 200 kilowatt hours per month. 


Water 


Domestic— 
First 1,500 cu. ft. @ 13.5 cents per 100 cu. ft. 
Next 2,500 cu. ft. @ 10.0 cents per 100 cu. ft. 
All additional @ 6.0 cents per 100 cu. ft. 


Commercial— 
First 2,500 cu. ft. @ 13.5 cents per 100 cu. ft. 
Next 2,500 cu. ft. @ 11.0 cents per 100 cu. ft. 
All additional @ 8.0 cents per 100 cu. ft. 


Municipal— 
Fire protection service, $372.40 per month 
for all hydrants. 
Street sprinkling service, $.25 per load. 
Sewer flushing, $70.50 per mo. for 1st 480,000 


gals. 
Additional, 12.5 cents per 1,000 gals. 


At the hearing a member of the 
Humboldt General Hospital Board 
testified that the hospital board had 
withheld payment of the June and July, 
1947, electric and water bills until a 
test of the meters had been taken. The 
board was of the opinion that the 
charges for the months of June and 
July, 1947, should be lower than for 
the same months of 1946 as some of 
the equipment had been disconnected 
and the amount of business done at the 
hospital was considerably lower than 
for the same period of the previous 
year. Bills were subsequently paid aft- 
er the utility refused to make an ad- 
justment claiming that a test showed 
the meters were registering the ac- 
curate consumption of electricity and 
water flow. 

A statement showing the number of 


kilowatt hours of electricity billed 
monthly between December 10, 1946, 
and December 10, 1947, total amount 
of monthly charges and number of 
patient days each month, was intro- 
duced. 

During the period May 10—June 
10, 1947, there were 964 patient days 
and the consumption of electricity was 
5,280 kilowatt hours at a charge of 
$144.46. During the month June 10- 
July 10, 1947, there were 971 patient 
days; 8,520 kilowatt hours were used 
for an amount of $209.26. The fol- 
lowing month, July 10—-August 10, 
1947, patient days increased from 971 
to 1,139 while only 4,680 kilowatt 
hours were used amounting to $132.- 
46. 

If the meter registered the correct 
amount of kilowatt hours it is evident 
that the June 10—July 10, 1947, read- 
ing was incorrect. The number of 
patient days during the months vt 
April and May were identical and the 
difference in the billing was only $2.40. 
In June, with only seven additional 
patient days, the kilowatt hours in- 
creased 61 per cent. An adjustment 
was apparently made in the August 
billing when the patient days increased 
from 971 to 1,139, while the number 
of kilowatt hours decreased from 8,520 
to 4,680. 

During the year 1946 the Humboldt 
General Hospital was charged for 
70,560 kilowatt hours at a total cost 
of $1,877.52. For the year 1947 the 
consumption amounted to 70,680 kilo- 
watt hours for which a charge of $1,- 
879.92 was made. 

A businessman whose firm installs 
and operates electric water heaters tes- 
tified that after the heaters had been in 
service for a couple of months the elec- 
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tric bills for this type of service were 
exceedingly high. Monthly billings 
covering the period August, 1947, to 
January, 1948, against one of his 
clients were introduced as evidence. 
This witness was of the opinion that 
the meters are faulty. 

Another witness engaged in the 
chicken-raising business testified that 
he had brooders during the period 
April 10 to June 10, 1947, and the 
monthly charge for electricity was 
$8.57, and $3, respectively. During 
the month of July, 1947, he used only 
one globe and a radio and the billing 
went up to $13.34. The charges for 
the following two months were $3.83 
per month. The variances in monthly 
billings were reported to the manager 
of the local utility who acknowledged 
the error made in the meter reading 
for the June 10, 1947, billing, and an 
adjustment was made the following 
month. 

Another witness testified as to the 
charges made against him for elec- 
tricity during the period August, 
1945, to February, 1946. 

A councilman of the city of Winne- 
mucca testified with regard to the 
monthly charge of $372.40 against the 
city for fire protection service. Wit- 
ness requests a reduction in rate for 
this type of service. 

The local manager of the California- 
Pacific Utilities Company testified as 
to the mechanism of the meters used 
by his company ; how electric consump- 
tion is registered in kilowatt hours; 
recordings on printed forms of meter 
readings by employees ; and computa- 
tion of domestic, lighting, heating, 
cooking, and water heater rates. 
Meter readers are instructed to con- 
tact consumer when unusually high 
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monthly readings occur, and deter- 
mine, if possible, the reason for the un- 
usual billing. Meters were tested at 
the homes of three of the four com- 
plainants who appeared at this hearing 
and same were found to be in good 
condition. 

A careful check has been made by 
the company of the billings against the 
Humboldt County General Hospital 
for the years 1946 and 1947, and they 
are believed to be correct. 

Witness stated that, to his knowl- 
edge, the city of Winnemucca has not 
been charged, and has not paid, for 
water furnished for flushing the sew- 
ers since the present owners have 
started operations. 

The last billing against the city for 
water used in the sprinkling of the city 
streets was in the year 1945. 

Since August, 1944, the utility has 
operated the standby electric plant 
forty-eight times for a total of 126 
hours and 7 minutes to provide service 
when insufficient power was delivered 
by the Sierra Pacific Power Company. 

The vice president and treasurer of 
the California-Pacific Utilities Com- 
pany introduced several exhibits which 
contain operational statistics for the 
electric and water departments since 
the property was acquired in 1944. 


Electric Department 

Gross revenues for the five months’ 
period August 1—December 31, 1944, 
years 1945, 1946, and 1947 were $34,- 
082.47 ; $93,724.18; $113,122.01, and 
$135,934.33, respectively. 

Operating expenses—not including 
Federal income taxes—amounted to 
$27,433.33 in 1944; $66,714.78 in 
1945 ; $80,221.30 in 1946; and $98,- 
941.56 for the year 1947. 
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Federal income taxes, by the year, 
totaled $1,996, $7,965, $10,706, and 
$13,719, respectively. 

The net operating income during 
the same period, after all taxes are de- 
ducted, was $4,653.14, $19,044.40, 
$22,194.71, and $23,273.77, respec- 
tively. 

The company claims the rate of re- 
turn on capital investment as 4.49 per 
cent for the year 1944, 7.01 per cent 
for 1945, 8.08 per cent for 1946, and 
6.98 per cent for the year 1947. The 
rate of return is obtained by dividing 
the yearly operating income by the net 
rate base. The net rate base is arrived 
at by adding to the original book cost 
the amount of materials and supplies 
at the end of the year plus cash work- 
ing capital, then deducting from this 
total the amount of accrued deprecia- 
tion. 


[1] The Commission has disallowed 
a debit to the retirement reserve ac- 
count for the year 1945 in the amount 


of $30,278.71 which the utility 
charged in the annual report as “book 
value of fixed capital withdrawn” 
amounting to $24,810.01 and two 
debit transfers. 

The company had credited the re- 
tirement reserve account with only the 
sum of $3,096.65 in the year 1944 and 
therefore could not charge back to this 
account the book value on plant prop- 
erty withdrawn during the year on 
which very little depreciation, if any, 
had previously been set up on the com- 
pany’s books. The annual report for 
the year 1944 shows a credit transfer 
to the retirement reserve account 
amounting to $23,562.11. This sum, 
however, covers the accrued deprecia- 
tion on two 360 horsepower diesel elec- 
tric generating units transferred from 


the Needles, California, plant as testi- 
fied to by the witness. The two diesel 
generating units were transferred to 
Winnemucca after the acquisition of 
the Winnemucca plant from the West- 
ern States Utilities Company and were 
listed as additions to the plant in the 
1944 annual report. 

After making the necessary adjust- 
ment, as noted above, the rate of re- 
turn on capital investment is 4.49 per 
cent for the year 1944, 7.88 per cent 
for 1945, 9.16 per cent for 1946, and 
7.73 per cent for the year 1947. 

The cost to the company of the elec- 
tric plant was $194,649.15. 

Additions and betterments to the 
plant from the time of acquisition in 
August, 1944, to December 31, 1947, 
amounted to $156,872.85. Property 
retired during the same period totaled 
$33,492.56. 

Depreciation taken and charged to 
operating expense account is as fol- 
lows: $3,096.65 in 1944, $5,507.64 
in 1945, $7,035.67 in 1946, and $7,- 
178.45 in 1947. 

In 1947 the company purchased and 
generated 4,362,455 kilowatts hours, 
which was delivered to its distribution 
system for use by its customers. 

The total average cost per kilowatt 
hour delivered to the distribution sys- 
tem was 1.2813 cents. The total aver- 
age cost per kilowatt hour to the con- 
sumer is 3.834 cents. The number of 
customers has increased from 954 in 
1944 to 1,164 at the end of the year 
1947, 

The company’s construction budget 
for the year 1948 calls for expendi- 
tures amounting to $28,315 for new 
extensions and necessary replacements. 
The company also contemplates spend- 
ing $150,000 for an extension of the 
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company’s line into the Paradise Val- 
ley area to serve Paradise and ranches 
and farms in the valley. Construction 
of this line, however, will not com- 
mence before the end of the year 1949. 
Estimated revenues to be derived from 
the construction of this line will be ap- 
proximately $45,000 yearly. Estimat- 
ed expenditures will amount to ap- 
proximately $39,500, leaving a net 
operating revenue from the Para- 
dise Valley operation of $5,500, per 
year. 


Water Department 
Gross revenues for the years 1944, 
1945, 1946, and 1947 were $13,- 
875.52, $36,688.68, $37,998.42, and 
$39,621.55, respectively. 
Operating expenses during the same 


period, not including Federal income 
taxes, amounted to $8,471.84, $18,- 


739.73, $29,939.40, $22,408.58, re- 


spectively. Included in the total ex- 
penditures for the year 1946 is the 
sum of approximately $10,000 for the 
relining of the upper reservoir walls. 

Federal income taxes paid during 
the same years were $1,622, $5,293, 
$2,622, and $6,388, respectively. 

The net operating income, after de- 
ducting Federal income taxes, was $3,- 
781.68 in 1944, $12,655.95 in 1945, 
$5,437.02 in 1946, and $10,824.97 for 
the year 1947, 

The water department was acquired 
on July 31, 1944, at a cost of $127,- 
311.94. Additions and betterments 
from August, 1944, to December 31, 
1947, amounted to $36,144.18. Prop- 
erty retired during the same period 
totaled $19,826.16. 

Depreciation taken, included in total 


operating expenses, was as follows: 
$1,699.60 in 1944, $3,412.27 in 1945, 
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$3,672.06 in 1946, and $3,810.60 in 
1947, 

According to respondent’s compu- 
tations, the rate of return on invest- 
ment was 6.44 per cent in 1944, 8.86 
per cent in 1945, 3.45 per cent in 1946, 
and 6.81 per cent in 1947. In comput- 
ing the net rate base, the company has 
deducted from the retirement reserve 
account the sums of $7,120.84 for the 
year 1945, $6,914.78 in 1946, and 
$4,418.31 for the year 1947 as book 
value of fixed capital withdrawn. The 
only amounts credited to the deprecia- 
tion or retirement reserve account for 
depreciation on all of the property 
(property which is kept in service, as 
well as property to be retired, or is 
being retired), were $1,699.60 in 
1944, $3,412.27 in 1945, and $3,672.- 
06 in 1946. In Exhibit “F,” respond- 
ent shows the sum of $32,001.49 as 
being the credit to the retirement re- 
serve account on December 31, 1947. 

This total is arrived at by adding 
to the credit balance of $30,131.69 on 
December 31, 1946, the depregjation 
taken for the year 1947, plus a credit 
transfer of $1,195.74 as net salvage 
and removal (taken from annual re- 
port filed with the Commission), then 
deducting the sum of $4,418.31 as 
book value of fixed capital withdrawn 
during the year. According to the 
figures submitted in Exhibit “I,” the 
gross retirements of property of the 
water department during the year 
1947 totaled $2,392.07, and not $4,- 
418.31 as claimed. 


The Commission has disallowed the 
sums of $7,120.84 and $6,914.78 deb- 
ited to the retirement reserve account 
for the years 1945 and 1946 and has 
reduced the 1947 debit from $4,418.31 
to $2,392.07 for the same reason as 





RE CALIFORNIA-PACIFIC UTILITIES CO. 


noted previously in this opinion, i.e., 
no amount can be charged to the re- 
tirement reserve account for book val- 
ue on plant property withdrawn dur- 
ing the year on which very little de- 
preciation, if any, had previously been 
set up on the company’s books and 
credited to the retirement reserve ac- 
count. 

The rate of return, as corrected, is 
6.44 per cent in 1944, 9.30 per cent in 
1945, 3.77 per cent in 1946, and 7.47 
per cent for the year 1947, ; 

At the end of the year 1947 the com- 
pany was furnishing water to 745 cus- 
tomers who consumed an average 38,- 
000 cubic feet of water for the year. 

During the year 1948, the company 
proposes to make additions to its pres- 
ent water system in the amount of 
$21,950. Property to be retired will 
amount to approximately $5,600, or a 
net increase to the capital investment 
account of $16,350. 


Conclusions 

The points to be determined in this 
proceeding are: the rate of return to 
the company on the value of the prop- 
erty devoted to the public in rendering 
utility service, and the reasonableness 
of the rates charged for said service. 

The electric plant was purchased on 
July 31, 1944, at a cost of $194,649.- 
15. Additions and betterments made 
since date of acquisition until Decem- 
ber 31, 1947, amounted to $156,872.- 
85. Property withdrawn from serv- 
ice during the same period totaled 
$33,492.56, leaving a net cost of plant 
of $318,029.44. After deducting the 
total accrued depreciation amounting 
to $39,926.19, the net value of the 
electric plant is $278,103.25. By add- 
ing to the latter amount the sums of 


$15,872.66 for materials and supplies 
and $8,978.92 for working capital, we 
obtain a total of $302,954.83 as the 
net rate base for rate-making purposes. 

The utility received a rate of re- 
turn on its net rate base of 7.88 per 
cent in 1945, 9.16 per cent in 1946, 
and 7.73 per cent in 1947. 

The company proposes to spend 
$28,315 for new extensions and bet- 
terments during the year 1948. 

Construction of a line into Paradise 
Valley is to commence in 1949, the 
total cost of which is estimated at 
$150,000. 

Taking into consideration these ad- 
ditions to the capital account, the com- 
pany will realize a rate of return of 
approximately 6.16 per cent. 

The water department was bought 
at a cost of $127,311.94. Improve- 
ments to the plant from July 31, 1944, 
to December 31, 1947, amounted to 
$36,144.18. Property retired totaled 
$16,318.02. Depreciation taken dur- 
ing the 3 5/12 years amounts to $11,- 
398.20, making the net value of the 
plant $135,739.90. 

After allowing $6,802.57 for ma- 
terials and supplies and $2,301.58 for 
working capital, we have a net rate 
base of $144,844.05. 

The operating income for the years 
1945, 1946, and 1947 was $12,655.95, 
$5,437.02, and $10,824.97, respec- 
tively. It will be noted that the in- 
come for the year 1946 was consider- 
ably lower than the previous year. 
This was due to the expenditure of ap- 
proximately $10,000 for the relining 
of the walls at the reservoir. The op- 
erating income for the year 1948 
should be approximately the same as 
during 1947. 

The rate of return in 1945 was 9.30 
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NEVADA PUBLIC SERVICE COMMISSION 


per cent, 3.77 per cent in 1946, and 
7.47 per cent in 1947. 

The respondent proposes to spend 
$21,950 during the year 1948 for im- 
provements and will retire property 
from service in the amount of $5,- 
600. 

This will increase the capital ac- 
count to approximately $161,194.05 
on which will be realized a profit of 
about $10,900, or 6.82 per cent. 

From the testimony and evidence 
on record, the Commission is of the 
opinion that the company’s meters 
were not faulty as claimed by some of 
the complainants, but many billings 
were inaccurate due to erroneous com- 
putations in the office. Adjustments 


were made by the company in subse- 


quent months to correct previous over- 
charges or undercharges. 

[2, 3] The Commission considers 
the rate of return of 6.16 per cent from 
electric power operations and 6.82 per 
cent from the operations of the water 
department as not being excessive on 
the value of the property used in the 
public service. 

The Commission is also of the opin- 
ion that the rates presently charged are 
fair and reasonable. An appropriate 
order will be entered dismissing the 
complaints. 

The Commission will, however, re- 
tain jurisdiction for the purpose of 
entering subsequent orders or conduct- 
ing further hearings from time to 
time. 
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Industrial Progress 


A digest of information on new construction by pri- 
vately managed utilities; similar information relating 
to government owned utilities; news concerning prod- 


ucts, supplies and services offered by manufacturers ; 
also notices of changes in personnel. 


40,000,000th Electric Customer 
‘Added to Power Line 


HE 40-millionth customer of the electric 

industry came on the power line sometime 
between September 8th and September 15th, 
Ernest R. Acker, president of the Edison Elec- 
tric Institute, announced recently in comment- 
ing on what he termed the extraordinary post- 
war growth of customers of the electricéndus- 
try. 

During the workingday hour in which the 
40-millionth became a customer, approxi- 
mately 1200 other new customers were con- 
nected to power lines throughout the country; 
all summer they have been connected at that 
rate. Since V-J Day, three years ago, more than 
6 million customers have been added. 

“New customers are being added this year 
at a rate outstripping even that of the record- 
breaking year of 1947,” Mr. Acker said. “The 
first six months of 1948 have seen 1,123,000 
new customers added to power lines, Of this 
number, 1,015,000 are rural and urban resi- 
dential users.” 

About 86 per cent of the total of 40,000,000 
customers are residential and rural consumers. 
Commercial customers, including such busi- 
ness enterprises as the smaller stores, shops, 
filling stations, theaters, and hotels, make up 
about 13 per cent of the total. The remaining 
1 per cent includes large industrial plants, 
electrified railways and railroads, street and 
highway lighting, and government authorities. 

“Of a total of 39,750,000 family dwellings 
occupied in the United States at the end of 
1947, according to a U. S. census estimate, 
about 97 per cent now have electricity avail- 
able, and 94 per cent are actually taking serv- 
ice,” Mr, Acker said. “Although saturation in 
this field seems near at hand, new construction 
of homes and continued population growth 
will provide continuous increases in the num- 
ber of customers during the coming years.” 

Of the 40,000,000 customers taking electric 
service, about 32,900,000, or over 82 per cent 
of the total, are customers of the business- 
managed electric companies. The remaining 
7,100,000, about 18 per cent, are customers 
of government agencies of various types. 

Municipal electric operations account for 
about 4,500,000 customers, or approximately 
63 per cent of the governmental total. REA 
cooperatives, state projects and power districts 
serve about 2,600,000 customers, or 37 per 
cent. Federal projects, such as TVA and 
3onneville, serve a very small number of ulti- 
mate customers, mostly large industrial users. 


IBM Announces Improved 
Attendance Time Recorder 


A* improved, fully automatic attendance 
time recorder, designed to give superior 
results in time registration, has been announced 
by International Business Machines Corpora- 
tion. The IBM attendance time recorder 
long used by leading businesses, industries and 
institutions throughout the country, has been 
modernized, streamlined and made a still more 
effective instrument of time control. 

To provide the best possible registration of 
In and Out time, several new improvements 
have been incorporated in the recorder, New 
steel type wheels, designed for simplicity and 
clarity, produce a highly legible impression. 
A new finely-woven ink ribbon, advanced and 
reversed automatically, increases the clarity of 
impression, 

With an IBM attendance time recorder 
an employee merely inserts his time card in 





With or Without 
Nut Retainers 


This Sherman Con- 
nector assures tight, 
permanent, 
dependable wire 
connections, without 
excessive wrench 
torque, because 
threads on both 
body and nut are 
machine cut, and 
checked with preci- 
sion gauges to mate 
perfectly. 


H. B. SHERMAN MFG. CO. 
Battie Creek, Mich. 
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the receiver—there are no bars or levers to 
push. The registration is printed automatically. 
A new sensitive card-trip causes the recording 
to be made quickly on light weight or standard 
card stock without chance of mutilation. The 
machine prints in a fraction of a second. 

The improved Recorder is housed in a new 
durable one-piece drawn steel case with a 
smooth gray finish. It has a modern, attrac- 
tive design. 


Standard Gas Sold to 
Cincinnati Group 


HE Standard Gas Equipment Corporation, 

manufacturer of domestic and commercial 
gas ranges, has been purchased by the Rose- 
Moskowitz Syndicate headed by S. G. Rose 
and Philip L. Moskowitz, Cincinnati industrial- 
ists who also own and operate the Empire Case 
Goods Company, Jamestown, New York, it 
was announced recently. 

W. Frank Roberts was reelected president 
and Philip L. Moskowitz was elected chair- 
man of the board. S. G. Rose was elected first 
vice president; A. J. Butchkes, was elected 
executive vice president; Joseph H. Hoodin, 
treasurer; Fred Weiland, secretary. J. W. 
McNair continues as vice president and general 
manager; H. C. Erhard, as vice president in 
charge of sales; V. I. Lentz continues as comp- 
troller, and was named assistant secretary and 
treasurer. 


R-R Introduces New 
Printing Calculator 


Aa Printing Calculator, the completely 


electrified Model “97,” with increased 
capacity up to a trillion dollars, has been an- 
nounced by Remington Rand Inc. 

According to the manufacturer, this new 
machine has all the advantages of both calcu- 
lator and adding machine, plus printed proof 
of accuracy. All factors and answers of every 
problem are automatically recorded on the 
tape, providing an immediate accuracy check 
and a permanent printed record for future 
reference. The “97” multiplies and divides 
automatically, adds and subtracts, and with the 
printed tape, can also be used for listing. In 
every calculation, the machine completes the 
problem and clears the keyboard automatically. 

“Short-cut” multiplication is introduced in 
the new “97.” By means of an added feature 
key, the number of cycles required to complete 
large-digit multiplication problems is reduced 
close to 50 per cent, thereby effecting large 
savings in time. 

Further information on this new machine 
may be secured by writing to Remington Rand 
ue, ee Fourth avenue, New York 10, New 

ork. 


Nugent Heads Gas Appliance 
Manufacturers Association 


eure J. NuGENT, sales promotion manager 
of Bryant Heater Company, was installed 
recently as the new president of the Gas Ap- 


pliance Manufacturers Association, He pre- 
sided at the opening of the association’s ex- 
hibition of gas appliances and equipment held 
October 4th-8th, Atlantic City, New Jersey. 
The exhibition, "the largest of its kind ever 
held, was run concurrently with the American 
Gas Association’ s convention. 

Mr. Nugent succeeds John A. Robertshaw, 
president of the Robertshaw-Fulton Controls 
Company, as president of GAMA which or- 
ganization has a membership of more than 
five hundred manufacturers. Mr. Nugent was 
formerly first vice president of the Associa- 
tion. 

Other new officers installed as announced by 
H. Leigh Whitelaw, managing director of the 
association, were: First vice president, Stan- 
ley H. Hobson, president, Geo. D. Roper 
Corp.; second vice president, Frederic O, 
Hess, president, Selas Corporation of Ameri- 
ca; and treasurer, John Van Norden, secre- 
tary, American Meter Company. 

Frank H. Adams, president, Surface Com- 
bustion Corporation, and Nicholas R. Feltes, 
Bastian-Morley Company, Inc., were elected 
to the board of directors. 


Catalogs and Bulletins 


Farm Electrification Programs 
AY catalog of the programs in General 
lectric’s More Power to the American 
Farmer series is now available, the company 
has announced. 
The catalog contains complete descriptions 
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RUST-OLEUM gives lasting protection 


« \t cuts 
maintenance Costs 


3 Way 


1. Apply Directly Over Rust 
Wirebrushing to remove scale and dirt 
is all that is necessary. Any rust left 
is eliminated when Rust-Oleum is 
applied. Avoid cost of sandblasting 
or chemical rust cleaners. 

2. Quick and Easy To Apply 

Brush, dip or spray. Rust-Oleum goes 
on quickly without professional equip- 
ment or labor. No brushmarks...flows 
out completely self-leveling. On aver- 
age jobs, 25% of normal time is saved. 


3. Costs Less Per Square Foot 
Material cost is less than 1-cent per 
*quare foot. Lasts 2 to 10 times arn 

at 





— — materials. — 
ecorative appearance an 
Performance, 


Rust-Oleum is the modern, quick, low-cost way to stop and prevent 
rust on iron and steel surfaces of buildings, towers and other equip- 
ment. Many public utilities use Rust-Oleum. It adds years of extra 
service to all metal. Rust-Oleum can be applied over metal already 
rusted. It penetrates rust...incorporates it in the film...and forms a 
tough, durable, elastic coating that defies rain, snow, dampness, fumes 
and other rust-producing conditions. It may be applied over clean 
metal or on surfaces previously painted which are sound. There are 
Rust-Oleum products for interior or exterior uses. Complete engineering 
service is available. A demonstration by a qualified specialist at no 
cost or obligation can be arranged promptly to show you how Rust- 
Oleum can reduce maintenance costs and constantly protect your large 
investment in buildings and equipment. Ali colors and aluminum. 


| GET ALL THE FACTS Mail This Coupon NOW! 


RUST-OLEUM corporation 


2457 Oakton Street, Evanston, Illinois 


Please send me a free copy of the new Rust-Oleum Catalog showing 
color selection and recommended uses. 


Name 
Company. 
Addre 


Town 
0 Check here for name of nearest distributor. 
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of the four present Farm Electrification Pro- 
grams: Barn Hay Curing, Farm Welding 
Farm Water Supply, and Farm Wiring. Each 
of these programs is a packaged kit that con. 
tains an educational, full-color, sound film and 
related literature on ways to put electricity to 
work on the farm. They have been prepared 


bt proved 
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YES, the ili 


UNDERWRITERS 


PENN-UNION Connector ‘aganaayy 


LARGER SURFACES 


for the WRENCHES—a good - sized 


HEX Top and Bottom 


The men who use connectors appre- 
ciate the better design of the Penn- 
Union—especially when they have to 
make a splice in close quarters, or any 
unhandy location. 


Better Design is a feature of the en- 
tire Penn-Union line, which includes 
Tees and Taps, Straight Connectors, 
Terminals, Grounding Clamps, and 
many more fittings . . . every one thor- 
oughly dependable, mechanically and 
electrically. Preferred by leading users, 
who have found that “Penn-Union” 
on a fitting is their best guarantee of 
unfailing service. 


Sold by Leading Wholesalers 


PENN-UNION ELECTRIC CORP. 
ERIE, PA. 


The COMPLETE Line of Conductor Fittings 


PENN-UNION 


(on ok. 52k BE Om @ 8X ® | FITTIng ™~ 





as an aid to farm leaders, power suppliers, 
equipment distributors and dealers, and manu- 
acturers. 3 

The catalog gives a brief report on the scope 
and planning embodied in the programs, tells 
why and how they should be used, and in. 
cludes prices of the kits and ordering instruc. 
tions. Designated as Bulletin GEA-5074, it is 
available at the General Electric Company, 
Schenectady 5, New York. 


Treatment of Sewage and Industrial Waste 


CCP NstRUMENTATION for Treatment of 

Sewage and Industrial Wastes,” has 
been compiled by The Brown Instrument Com- 
pany to acquaint engineers, superintendents, 
and operators with the many applications of 
measuring and controlling instruments for 
sewage and waste processes. 

This catalog, No. 7301, presents both appli- 
cations and instruments. The applications in- 
clude sewage flow, bar screen automatic opera- 
tion, aeration tank, chemical mixing basin, di- 
gester (temperature and level), heating water 
controls, dryer temperature, contactor pH 
measurement, incinerator, boiler plant instrv- 
mentation, etc. 

A copy of this catalog may be obtained from 
the manuacturer, Wayne & Roberts Aves, 
Philadelphia 44, Pa. 


Wrought Iron Sling Chains 


UBLICATION of a new bulletin (No. SC-48) 

descriptive of Sterling Wrought Iron Sling 
Chains is announced by The Cleveland Chain 
& Mfg. Company. 

Content includes sling chain safety rules and 
full data on chain inspection, use, and care 
Recommended load limits are listed in detail 
Single and double sling chain specifications are 
presented in tabular form. 

A copy may be obtained from the manufac- 
turer, Cleveland 5, Ohio: 


Specification Sheet on McCulloch Chain Saws 


A *ceecemen sheet describing a new gaso- 
line-engine-powered chain saw is now 
available from McCulloch Motors Corp., 6101 
W. Century boulevard, Los Angeles 45. Power 
of the saw is 5-hp, and blade lengths of 20, 36, 
48, and 60 inches can be furnished, 


Personnel Changes 
General Electric Company- 
bene appointments in General Electric's 
transformer and allied product divisions 
have been announced by Harry F. McRell, 
manager of sales. 

John W, Butler has been named manager of 
the commercial engineering divisions; C. E. 
Sutton, Jr., assistant manager, power trams- 
former sales division; and C. W. Lamplough, 
manager, order service division. * 
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Note What International Trucks Offer 


1. A Truck of the Right Size and Type for Every Job. 
2. Performance -Co- Ordination. 
3. Load-Co-Ordination. 


Yes, International Trucks are profit-makers 
for the three compelling reasons listed above. 


They're Performance-Co-Ordinated. That 
means they’re expertly fitted to their jobs. 
And that in turn means rock-bottom operat- 
ing economy and long, trouble-free service. 


They're Load-Co-Ordinated. And that means 
an expert recommendation from your Inter- 
national Dealer or Branch about the exact 
amount of payload most profitable for your 
trucks on your jobs. 


International Load-Co-Ordination is based 
on the International Truck Point Rating Sys- 
tem—exclusive with International—and a sci- 
entific system—(Note that!)—not guess work. 


So no matter what your truck problem, 
see your International Dealer or Branch— 
for trucks of the right sizes and types, ex- 
pertly Performance-Co-Ordinated and Load- 
Co-Ordinated to your jobs. - 


Motor Truck Division 4 
INTERNATIONAL HARVESTER COMPANY e4 
180 N. Michigan Ave. Chicago 1, tll. 


Tune in James Melton on “Harvest of Starsi” CBS, Wednesdays 


INTERNATIONAL Zrucks 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 





Public Utilities Fortnightly October 21, 194 














“ANATOMY of DEPRECIATION” 


® A discussion of utility accounting 
methods in effect from time to time, or 
proposed by regulatory or utility repre- 
sentatives, with particular reference to 
recent controversies. 





by 
LUTHER R. NASH, $.B., $.M. 


Author of “The Economics of Public Utilities," “Public 
Utility Rate Structures,” and numerous monographs 
and articles. 


Vv 


. ottye 4 COVERING THESE IMPORTANT TOPICS 

@ Early Accounting History 

@ Retirement Accounting 
Straight-Line Method 

@ Service Lives 

@ Interest Methods 

@ Reserve-Size Method 

@ Treatment of Reserves 


@ Relative Advantages of Availabie Methods 


Send your order to 


PUBLIC UTILITIES REPORTS, INC. 


—Puablishers— 


Munsey Building Washington 4, D. C. 

































1, 194§ 





=] 




















Qctober 21, 1948 


Public Utilities Fortnightly 27 





—_ 


The bills of these birds never change. 


The peculiar bird’s bill at the left is long and 
thin. The duck’s bill is always sort of flat. The 
pelican’s bill always has a pouch attached. 


Each species retains the same distinctive bill 
—year after year. 


It's a far different story, however, with con- 
sumer’s bills. As you so well know, some of 
them change. Some customers’ bills may show 
amarked increase ... or decrease . .. in kilo- 
watt-hour usage over a short period of time. 


A current analysis of your bills, therefore, 
may disclose certain trends that will be of con- 
siderable value to you in planning your rate 
and promotional programs. 


Many such bill analyses are compiled for utili- 
ties by the Recording and Statistical Corpora- 
tion. The tabulations are made on specially 
designed electro-mechanical equipment. As 
many as 200,000 bills can be analyzed each day 
by trained personnel. 


FREE booklet for you 
We shall be glad to give you the facts about 


102 MAIDEN LANE, 


—— 


RECORDING AND STATISTICAL CORPORATION 


Some interesting 


facts about bills ! 





this accurate and economicai method of com- 
piling customers’ usage data. 


Write today for “The One Step Method of Bill 
Analysis.” It may save you timé and money 
in the months to come. 





This Bill Frequency Analyzer—developed especially for 
data—automatical 


utility usage ly classifies and adds in 


300 registers—in one step! 





NEW YORK 5, N. Y. 
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Annual Subscription utility regulation. 


P. U. R. 


PUBLICATIONS AND SERVICES 





PUBLIC UTILITIES 
REPORTS 


The national reporting service, 
containing authentic decisions 
of commissions and. courts , 
dealing with the problems of 
Five vol- 
umes a yeor—$7.50 each. 
Annual Index—$6. 


Price 


$43.50 


Essential to those interested in the public utility 
industries, their regulation and allied topics, 


PUBLIC UTILITIES 
Fortnightly 


A magazine of current opinion 
and news, conducted as an 
open forum and containing 
discussions of firing-line prob- 
lems; also summaries, analy- 
ses and explanations of day- 
to-day developments. 


$15 
Twenty-Six 
Issues a Year 








Cumulative 


DIGEST 


The only complete and authorita- 
tive encyclopedia of Public Service 
law and Regulation. A life-time 
Digest,; kept up-to-date by annual 
supplements. 








P.U.R. EXECUTIVE 
Information 
Service 


A Weekly Letter from the Na- 
tion’s Capital, highlighting im- 
portant happenings, trends and 
policies. Reading time: 20 
minutes. 


$12.50 


Quarterly 








FEDERAL UTILITY REGULATION ANNOTATED 


SEC 


A brief and pointed digest of 
the administrative rulings of the 
Securities and Exchange Com- 
mission under the Public Utility 
Holding Company Act. Issved 
twice each month. 


$25 Qvarterly 


Current Services 


FPC 


A brief and pointed digest of 
the administrative rulings of 
the Federt! Power Commission 
under the Federal Power Act 
and the Natural Gas Act. Is- 
sved once each month. 


$36 Annually 








VOL. 1 (SEC) 


A complete annotation of the 
Public Utility Holding Company 
Act, with the Commission's rules 
and regulations, full index and 
periodical upkeep supplements. 





Price: $12 


FEDERAL UTILITY REGULATION ANNOTATED 


VOL. 2 (FPC) 


A complete annotation of the 
Federal Power Act and the Na- 
tural Gas Act, with the Com- 
mission's rules and regulations, 
full index and periodical up- 
keep supplements. 


Price: $15.50 








P.ULR. 
Question Sheets 
Twenty-Six Issues Annually $10 


Ten brief questions on up-to-date 
problems, answered by the commis- 
sions and courts. An easy way fora 
busy man to keep informed on current 
vtility regulation. 








— 
—_—— 


Send for our catalogue describing these and other publications 


PUBLIC UTILITIES REPORTS, : INC. 


MUNSEY BUILDING 


WASHINGTON 4, D. C. 
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NO SMOKING 


\4 a successful 
= safety program 


is more than signs 
A 


€ and slogans! 
DANGER 


HIGH 
VOLTAGE 


. % 


“eteee te 


+ Industrial Relations . 
Inspection & Expediting . insurance & Pensions . Purchasing - Rates & Pricing - Research . Sales & Marketing . Systems & Methods . Taxes . Traffic 


+ Budget . Business Studies - Consulting Engineering * Design & Construction . Financial 
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EXIDE SWITCHGEAR CONTROL BATTERIES 


... with the manchester positive plate 








The Exide Battery with the manchester positive plate 
is engineered to meet switchgear control requirements. 
This plate is of unique lead button construction. The 
buttons. . . rolled strips of corrugated lead . . . are forced 
into holes of a special lead-antimony grid. Forming 
action expands the buttons and locks them securely in 
place. The result ... tremendous reserve power, long 
life, trouble-free performance. 


Exide Batteries have earned the confidence of engineers 


everywhere. Their widespread use for control bus opera- 
tion and other storage battery tasks is proof of their 
® dependability, long life and low cost maintenance. 


| Whatev storage battery probl be, Exide 
BATTERIES ——_Whsteer your storage ater orien ba 


1888...Dependable Batteries for 60 Years...1948 


THE ELECTRIC STORAGE BATTERY COMPANY, Philadelphia 32 
Exide Batteries of Canada, Limited, Toronto 


This page is reserved under the MSA PLAN (Manufacturers Service Agreement) 








1948 I October 21, 1948 Public Utilities Fortnightly 





New Electric 
Health Appliance 
for home and office 


It’s plugged in oA 
during SUMMER =o), = 


Y 
“7 Ends dry, parched, 
overheated indoor air. \. 
Helps reduce “colds”, / 
coughs, raw throats by “y 
providing healthful, .||) 
moisturized air. Filters ~ 
out dust, dirt, smoke and odors. Pro- 


It’s plugged in 
during WINTER 


_~ 


Tests prove that the new 
Fresh’nd-Aire Room Condi- 
tioner and Humidifier-removes 
as much as 97% of ragweed 
pollen from room. Thousands 
of hay fever victims.are enthusiastic 
about this remarkable new appliance. 





The new “Fresh’nd-Aire” helps end 
sleepless, misery-filled nights—promo- 
ting healthful rest in clean, washed air. 


tects home furnishings. Effects savings 
on space heating costs, giving more 
comfort at lower room temperatures. 


QUICK FACTS—Circulates 13,000 cu. ft. of moisturized air into room per hour. Easily 
portable. Needs no water pipe connection. Designed for use by home owners and renters. 
Approved by Underwriters’ Laboratories. 1]5 volts AC, 60 cycles. 


Write for complete information 


RL, 
ae FRESH ND “AIRE COMPANY 
f CORY CORPORATION 
Makers of the ieseak FRESH’ ND-AIRE CIRCULATOR 


Su< 


221 North LaSalle Street Chicago 1, Illinois 
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PROFESSIONAL DIRECTORY “2 


© This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 
valuations, special reports, investigations, financing, design, and construction. » » » 





Tae American Appraisat Company 
ORIGINAL COST STUDIES « VALUATIONS « REPORTS 


for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 











DAY & ZIMMERMANN, INC. 
ENGINEERS 
NEW YORK PHILADELPHIA CHICAGO 


PACKARD BUILDING 








ELECTRICAL TESTING LABORATORIES, INC. 


Electrical and General Testing—Inspections—Research—Certification 


2 EAST END AVENUE AT 79th STREET, NEW YORK 21, N. Y. 
BUtterfield 8-2600 


i ord, Bacon & Davis 


” 
VALUATIONS Eng CONSTRUCTION 
REPORTS Meers RATE CASES 

NEW YORK © PHILADELPHIA © CHICAGO ©, LOS ANGELES 














GILBERT ASSOCIATES, Inc. 





ENGINEERS POWER ENGINEERING SINCE 1906 SPECIALISTS 
Steam, Electric, Gas sae : Purchasing and Expediting 
Hydraulic, Sanitation Serving Utilities and Industrials Rates, Research, Reports 
Designs and Construction e e * Personnel Relations 
Inspections and Surveys Reading New York Heuston Original Cost Accounting 
Feed Water Treatment Philadelphia © Washington Accident Prevention 











FREDERIC R. HARRIS, INC. 
FREDERIC R. HARRIS ENGINEERING CORPORATION- 
FREDERIC R. HARRIS FREDERICK H. DECHANT 
ENGINEERS $ 


Reports Management 
Atlanta ‘San Francisco 
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PROFESSIONAL DIRECTORY (continued) 


—— HENKELS & McCOY —— 


Electric & Telephone Line Construction Company ‘ 
“Rane CaN CONTRACTORS cameos saueah 
CONSTRUCTION MAINTENANOB PHILADELPHIA TREE TRIMMING 
BALL FIBLD LIGHTING Wilmington, Del. * Portland, Me. * Altoona, Pa. GAS AND OIL LINES 
NOW WORKING IN FOURTEEN STATES 






































HOOSIER ENGINEERING COMPANY 


Erectors of Transmission Lines 


1384 HOLLY AVENUE COLUMBUS, OHIO 

















WILLIAM 8S. LEFFLER 
Engineers Associated 
Management Consultants 
Cost Analyses for Rate Revisions Regulatory and Municipal Problems 
Rate and Sales Research for Increased Operating Income 
NOROTON CONNECTICUT 


LOEB AND EAMES 


Public Utility Engineers and Operators 
Ice and Refrigeration 








Valuations, investigation reporis, design and supervision of construction 


57 WILLIAM STREET NEW YORK 


N. A. LOUGEE & COMPANY 


(SUCCESSORS TO J. H. MANNING & COMPANY) 


REPORTS — APPRAISALS — DEPRECIATION STUDIES 
RATE CASES — BUSINESS AND ECONOMIC STUDIES 


120 Broadway New York 














Pioneer Service & Engineering Co. 


CONSULTING, DESIGNING AND as} SPECIALISTS IN 
OPERATING ENGINEERS : ACCOUNTING, FINANCING, RATES, 
PURCHASING “A f INSURANCE AND DEPRECIATION 


231 SOUTH LA SALLE STREET. ’ CHICAGO 4, ILLINOIS 
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Public Utilities Fortnightly 





PROFESSIONAL DIRECTORY (continued) 





bh» Complete Services for GAS and ELECTRIC Utilities 
meer TE CPO CITE 


Complete Plants, Additions or Installations 
MANUFACTURERS 


every detail geared to more profitable operation ENGINEERS * CONSTRUCTORS « 


iles, Refinery Cotalog, etc for details 





ENGINEERS 
AND 


CONSTRUCTORS 


SANDERSON & PORTER Sap 








Sargent & Lundy 
ENGINEERS 
Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervisios 
Chicago 3, Ill. 








STANDARD RESEARCH CONSULTANTS 
INCORPORATED 
INDUSTRIAL SURVEYS — RECAPITALIZATIONS — APPRAISALS — MANAGEMENT REPORTS 
RATES OF RETURN 


HOME OFFicEe BRANCH 
345 HUDSON STREET 33 N. LASALLE STREET 
NEW YORK I4, N. Y. CHICAGO 2, ILL. 








E. A. STEINBERGER 


Consulting Valuation Accountant and Engineer 


Depreciation Studies, Original Cost Accounting, 
Valuations and Unitization of Gas Properties. 


Member 
The National Society of Professional Engineers and The Technical Valuation Society, Inc. 
1309 Liberty Bank Bullding Dallas 1, Texas 











The J. G. WHITE ENGINEERING CORPORATION 
Design—Construction—Re ports—A ppraisals 


Consulting Engineering 


80 BROAD STREET NEW YORK 4, N. Y. 
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PROFESSIONAL DIRECTORY (concluded) 





ALBRIGHT & FRIEL, INC. 
FRANCIS S. FRIEL 
Consulting Engineers 

awe Sewage and Industrial Waste Problems 
rfields, Refuse Incinerators, Industrial Buildings 
"City Planning, Reports, Valuations, Laboratory 


1528 WALNUT STREET PHILADELPHIA 2 


JENSEN, BOWEN & FARRELL 


Engineers 
Ann Arbor, Michigan 


Appraisals - In ions - Reports 
in connection with 
rate inquiries, depreciation, fixed 
reclassification, original cost, security issues. 








BLACK & VEATCH 
CONSULTING ENGINEERS 
Aoqusinty, pot gee and re- 
ports, design and supervision of con- 
struction of Public Utility Properties 


4706 BROADWAY KANSAS CITY, MO. 


LUCAS & LUICK 


ENGINEERS 
DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LaSaLie St., Crrcaco 











EARL L. CARTER 


Consulting Engineer 
REGISTERED IN. INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 

Public Utility Valuations, Reports and 
Original Cost Studies. 


910 Electric Building Indianapolis, Ind. 


ROBERT T. REGESTER 


Consulting Engineer 


Hyprautic Staucrures — UTmiries 
FLoop Controt — Water Works 


Baltimore Life Bldg. Baltimore 1, Md. 














W. C. GILMAN & COMPANY 
ENGINEERS 


and 
FINANCIAL CONSULTANTS 


55 Liberty Street New York 


A. S. SCHULMAN ELEctric Co. 


Contractors 


TRANSMISSION LINES—UNDERGROUND DIsTRI- 
BUTION — Power STATION — INDUSTRIAL — 
CoMMERCIAL INSTALLATIONS 


537 SouTH Dgarsorn Sr. Cricaco 








Francis S. HABERLY 
CONSULTING ENGINEER 


Valuation — Depreciation — Service Life 
Studies — Comstruction Cost Indexes — 
Reports 


122 SoutH MICHIGAN AVENUE, CHICAGO 


SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 








JACKSON & MORELAND 


ENGINEERS AND CONSULTANTS 


DESIGN AND SUPERVISION OF CONSTRUCTION 
REPORTS—EXAMINATIONS—APPRAISALS 
MACHINE DESIGN—TECHNICAL PUBLICATIONS 


BOSTON NEW YORK 











WESTCOTT & MAPES, inc 


ARCHITECTS & ENGINEERS 


INVESTIGATIONS e¢ REPORTS 
DESIGN © SUPERVISION 
New Haven, Connecticut 
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GRINNELL MULSIFYRE 
V2 ee 


4 


There’s sound reason for the accept- 
ance by leading utilities of Grinnell 
Mulsifyre Systems to protect oil filled 
equipment and other transformer sta- 
tion installations. 


Executives and engineers recognize 
the proved principle whereby blazing 
oil is emulsified with a driving spray of 
water. The emulsion formed by the 
water spray is fire-extinguishing — the 
fire goes out in a few seconds — and 
reignition is prevented. There is abso- 
lutely no conductivity along the dis- 
charge of Mulsifyre projectors when 
spray strikes high voltage conductors. 


Mulsifyre Systems are permanently 
installed — constantly on guard with 
automatic operation, or may be oper- 
ated manually. Recommended by 
Underwriters’ Laboratories for use in 
extinguishing fires in flammable oils 
immiscible with water, wherever such 
oil is a fire hazard. 


See that your equipment has this 24-hour 
protection — don’t wait for fire to strike! 
Experienced Grinnell engineers will help 
you plan protection for your specific needs. 


GRINNELL Gi COMPANY 


Executive Offices, Providence 1, R. ZL 
Branch offices in principal cities 





